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ABSTRACT

As a party to over 100 bilateral investment treaties, it is important for China to evaluate
its exposure to state liability from domestic court decisions related to investment treaty
arbitration in order to mitigate its risk of state liability in such cases and ultimately to improve
China’s investment environment. Investment treaty arbitration jurisprudence shows that many
investment tribunals subject domestic court decisions to substantive review and attach liability to
those court decisions. This substantive review approach is, in fact, separate from the deferential
approach generally adopted by other international tribunals and is rooted in the concept of
“substantive denial of justice.” However, the basis of state responsibility triggered by national
court decisions should not be the substance of the decisions, but rather the way the national
courts handle the substantive materials of the cases, e.g., bias, discrimination, arbitrariness or bad
faith on the part of the court. Intervention in domestic judicial decisions by investment tribunals
should be launched only on the condition that the foreign investor has satisfied the burden of
proof to produce convincing evidence of one of these elements. The concept of “substantive
denial of justice” is misleading and should be abandoned in international investment arbitration.
Meanwhile, it is equally important that China realizes and responds to issues presented in
investment arbitration case law and its domestic legal practice, which may increase its exposure
to state responsibility under investment treaties. Insufficient reasoning in Chinese court decisions
ii

is worth particular attention, especially when the decision declines recognition and enforcement
of a foreign-related or foreign arbitral award. Lack of sufficient reasoning may serve as a strong
indication of abusive misconduct, arbitrariness, or even bad faith on the part of the court, which
may contribute to a finding of state liability. Furthermore, in addition to a denial of justice—a
traditional standard for state responsibility involving judicial acts—case law shows that
investment tribunals also access responsibility issues under other standards, such as the fair and
equitable treatment (FET) standard and the full protection and security (FPS) standard, even
under the principle of prohibition of expropriation. China should be alert to the possibility that its
court decisions also trigger state responsibility under these less demanding standards and should
make efforts to ensure its national law and the legal practice of Chinese courts are in conformity
with its treaty obligations.
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INTRODUCTION

This dissertation assesses issues China faces with respect to state responsibility for
national or domestic judicial decisions in investment arbitration with the hope that it will provide
useful guidance to reduce China’s risk of liability in investment arbitration and to improve its
investment treaty practice. 1 Domestic court decisions, as acts of the judiciary, are attributable to
the state and give rise to international responsibility for that state. 2 Whether an act of a state
constitutes an international wrong is governed by international law regardless of its
characterization under national law. 3 Therefore, when an international tribunal reviews a
domestic judgment to determine state responsibility issues, this situation creates a tension
between a state’s right to adjudicate through applying, interpreting, and enforcing its national
law within its own territory and a state’s international responsibility regulated by international
law. This dissertation explores questions arising from this tension in the context of investment
arbitration involving investments under Chinese BITs.
Investment arbitration jurisprudence shows that investment host states have been ordered
to pay huge amounts of damages to foreign investors for domestic court decisions regarding

1

In this dissertation, the terms “investment arbitration,” “investment treaty arbitration,” and “investor-state
arbitration” are used interchangeably to refer to a type of arbitration which is initiated by foreign investors against
the investment host states for breach of investment treaty obligations. Such arbitration is conducted based on a
bilateral investment protection treaty between the home state of the investor and the host state of the investment or
a multilateral investment treaty to which both the investor’s home state and the investment host state are parties.
2
Article 4(1) of the Articles on Responsibility of States for Internationally Wrongful Acts provides: “The conduct of
any State organ shall be considered an act of that State under international law, whether the organ exercises
legislative, executive, judicial or any other functions, whatever position it holds in the organization of the State,
and whatever its character as an organ of the central Government or of a territorial unit of the State.” 53 U.N.
GAOR Supp. (No. 10) at 43, U.N. Doc. A/56/10 (2001).
3
Id. Article 3 of the Articles on Responsibility of States for Internationally Wrongful Acts provides: “The
Characterization of act of a State as internationally wrongful is governed by international law. Such
characterization is not affected by the characterization of the same act as lawful by internal law.”
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breach of investment treaty obligations. 4 As the host state for tremendous amounts of foreign
investments and a contracting party to over 100 bilateral investment treaties, China has
significant international obligations to protect these foreign investments within its territory. The
acts of the Chinese judiciary, as part of state acts, are subject to international scrutiny and may
invoke state responsibility under the investor-state arbitration mechanism. In the meantime, the
judicial system in China is in need of substantial reform. 5 Therefore, it is important and
necessary to evaluate potential problems China may encounter in investment arbitration cases
from its domestic judicial acts, in particular, court decisions in order to mitigate its risk of
liability in investment arbitration. 6 Such evaluation can also help to provide guidance to China’s
legal reform and ultimately to improve investment environment in China.
Most literature discusses international investment law, investment treaty arbitration,
and/or Chinese investment treaties broadly. 7 This dissertation fills a gap in the current literature
by linking investment treaty arbitration with Chinese investment treaty adjudication. First, this
study focuses specifically on the impact of investment arbitration tribunal review on host state
adjudication (judicial acts). 8 Second, this study analyzes state responsibility from substantive

4

See, e.g., Saipem S.p.A. v. People’s Republic of Bangl., ICSID Case No. ARB/05/7, Award (June 30, 2009),
http://italaw.com/sites/default/files/case-documents/ita0734.pdf. See also, Carlos J Bianchi, Coffins and Caimans:
International Arbitral Tribunals Passing Judgment on National Court Proceedings, Mealey’s Int’l Arb. Rep., July
2013, at 1.
5
See, e.g., MODERN CHINESE LEGAL REFORM: NEW PERSPECTIVES (Xiaobing Li & Qiang Fang eds., 2013);
CHINA’S JOURNEY TOWARD THE RULE OF LAW (Cai Dingjian & Wang Chenguang eds., 2010).
6
Traditionally, state responsibility for acts of the judiciary focuses on procedural defects in court proceedings under
the concept of denial of justice. This dissertation is devoted to exploring how the substance of domestic judgments
may invoke state responsibility in the context of investment arbitration.
7
See, e.g., AN CHEN, THE VOICE FROM CHINA: AN CHEN ON INTERNATIONAL ECONOMIC LAW (2013); RUDOLF
DOLZER & CHRISTOPH SCHREUER, PRINCIPLES OF INTERNATIONAL INVESTMENT LAW (2nd ed. 2012); SANTIAGO
MONTT, STATE RESPONSIBILITY IN INVESTMENT TREATY ARBITRATION: GLOBAL CONSTITUTIONAL AND
ADMINISTRATIVE LAW IN THE BIT GENERATION (2009).
8
This research does not address legislative and administrative acts.
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deficiencies in judicial decisions compared to state responsibility for procedural defects in court
proceedings and judicial decisions; the former is much more controversial and less discussed. 9
This dissertation submits that the substantive review approach adopted by many
investment treaty tribunals largely hinges on the concept of “substantive denial of justice” when
reviewing domestic court decisions. 10 However, the basis of state responsibility arising from
domestic court decisions should not be the substance or the conclusion of the judgments, but
rather the way the courts handle the substantive materials of the case, e.g., bias, discrimination,
arbitrariness, or bad faith on the part of the courts demonstrated through the contents of those
judgments. 11 International intervention in national judicial decisions should be triggered only if
the foreign investor-the claimant in the investment arbitration-has satisfied his burden of proof
to produce convincing evidence of one of these elements. 12 Such satisfaction of burden of proof
by the claimant should be clearly indicated in the final award. 13 Adopting such a threshold
allows investment tribunals to accord more deference to national jurisdictions. This deferential

9

For general discussion regarding investment arbitral tribunals reviewing acts of domestic courts, see Bianchi,
supra note 4; Michael D. Goldhaber, The Rise of Arbitral Power Over Domestic Courts, 1 Stan. J. COMPLEX
LITIG. 373 (2012-2013); Mavluda Sattorova, Denial of Justice disguised? Investment Arbitration and the
Protection of Foreign Investors from Judicial Misconduct, 61(1) I.C.L.Q. 223 (2012).
10
The concept of “substantive denial of justice” refers to a notion that the content of a domestic judgment may
constitute a denial of justice under international law, opposing to the concept of “procedural denial of justice”
which focuses on procedural defects in the acts of the judiciary, such as undue delay in court proceedings and
violation of due process. See, e.g., INTERNATIONAL INVESTMENT LAW AND COMPARATIVE PUBLIC LAW (Stephen
Schill ed. 2010), II.7; MARTINS PAPARINSKIS, THE INTERNATIONAL MINIMUM STANDARD AND FAIR AND
EQUITABLE TREATMENT 195, 215-216 (2013).
11
Seriousness of the errors in the judgement regarding application of domestic law has evidentiary value to find
bias, discrimination, arbitrariness or bad faith. For example, contradictory or incoherent reasoning in the
judgement may serve as evidence of arbitrariness. A manifest unjust judgment is a media that shows the judge has
adjudicated the case with bias or bad faith, or in a discriminatory or arbitrary way. The error in application of
domestic law itself, regardless of the degree of seriousness, is not the real basis of state responsibility.
12
As a practical matter, an international tribunal will nonetheless review case materials regarding the substance of
the impugned judgment in order to decide whether there is sufficient evidence for intervention. However, if the
tribunal is not convinced, the conclusion in the award should be that the claimant has failed to meet his burden of
proof, rather that the impugned judgment is not “clearly improper.”
13
To include such satisfaction of burden of proof in the final award is very important because it will help the
respondent state to realize problems with respect to its judges’ behavior in administration of justice, instead of
errors in application of national laws. Such indication also severs the purpose to clarify the focus points of
international review on domestic judgments and therefore helps to establish a predictable jurisprudence.
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approach can help to ease the tension between application of domestic law and international law.
Because the elements of bias, discrimination, arbitrariness, and bad faith are already contained in
the traditional concept of “denial of justice,” there is no need to create a sub-concept as
“substantive denial of justice” that adds more confusion instead of helping to foster a consistent
body of case law. 14 China should oppose the concept of “substantive denial of justice” in
investment tribunal approaches while also realizing and responding to issues in current
investment arbitration jurisprudence, which may expose China to state liability from its domestic
court decisions. More fundamentally, China should ensure its national law, as well as the
application of its national law by Chinese courts, is consistent with the obligations it undertakes
under investment treaties.
A hypothetical case will illustrate the problems that form the basis of discussion in this
dissertation: a UK investor established a joint venture (JV) with a Chinese company, B. A
commercial contract dispute arose between the JV and another Chinese company, C. C obtained
an order from a local court in China to seize the assets of the JV. The seizure affected the
operation of the JV so heavily that it fell into a state of insolvency and the JV was subsequently
declared bankrupt by another Chinese court. The investor initiated investment arbitration
pursuant to UK-China Bilateral Investment Treaty (BIT), claiming that it suffered losses and
damages due to these “erroneous” Chinese judgments. Under what circumstances, however,
would China be liable for these “problematic” judgments under the China-UK BIT? Or, more
generally, what are the issues China faces in investor-state arbitration cases involving Chinese
court decisions? This question has important bearings on Chinese legal practice. 15

14

The concept of “denial of justice” concerns the way by which a national court or judge administrates justice both
in conducting legal proceedings and in handling the substantive materials of the case.
15
As of August 2017, only two investment arbitration cases have been filed against China but neither of them
involves Chinese court decisions. However, considering Chinese courts handle cases involving foreign investors
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To answer this question, this dissertation considers three main issues: 1) how investment
tribunals approach domestic court decisions in comparison with other international tribunals
(Part I: Chapter 1-2), 2) what substantive standards tribunals apply to find state responsibility
arising from domestic court decisions (Part II: Chapter 3-5), and 3) what obligations for
investment protection China undertakes in its BITs, and the current issues with Chinese court
decisions that can expose China to state liability in investor-state arbitration (Part III: Chapter 67).
Chapter 1 explores the approaches adopted by international courts and tribunals in cases
involving domestic judicial decisions, including the approach of the International Court of
Justice (ICJ), the Court of Justice of the European Union (ECJ), the European Court of Human
Rights (ECtHR), and investment treaty tribunals. Chapter 1 finds that many investment treaty
tribunals conduct substantive review of domestic court decisions, which differs from the
deferential approach generally used by other international tribunals. 16 The comparative study
supports a premise of discussion on China’s awareness that its domestic court decisions may face
international review with a high degree of scrutiny under the investor-state arbitration
mechanism. Chapter 2 evaluates China’s risk of liability in investment arbitration based its
current judicial performance.
Chapter 3 through Chapter 5 analyze major standards for liability in investment treaties
and their application in arbitral cases involving domestic court decisions. The standards include
the denial of justice principle, the fair and equitable treatment (FET) standard, the full protection

on a daily basis, it is important to understand international standards under which Chinese judgments may be
tested.
16
“Substantive review” is used in this dissertation to refer to a legal practice in which an international tribunal
engages in detailed analysis of the content of national judgments regarding the findings of the facts of the case,
the interpretation and application of domestic law, the assessment of evidence at the trial, or the substantive
fairness of the outcome of the case.
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and security (FPS) standard, and expropriation. 17 This dissertation argues that the substantive
review approach adopted by investment tribunals is rooted in theories on the concept of
“substantive denial of justice.” 18 However, the real basis of state responsibility involving
domestic court decisions is not the substance of the judgments but the element of bias,
discrimination, arbitrariness or bad faith presented in the contents of such judgments. The
concept of “substantive denial of justice” is unnecessary and should be abandoned in
international investment arbitration in that these elements are covered by the traditional concept
of “denial of justice.” Investment treaty tribunals should employ a more deferential approach by
adding a threshold to justify intervention in national judgments that requires the claimant
presents convincing evidence to meet his burden of proof that the judgment itself contains an
element of bias, discrimination, arbitrariness or bad faith.
Chapter 6 discusses principal standards of investment protection and jurisdictional issues
in Chinese BITs. This research shows that China is exposed to more potential claims under the
investment arbitration regime than expected. Recent developments in China’s BIT practice
clarify and specify the investment protection obligations under BITs and are seen as a response
to current controversy in investment arbitration jurisprudence. Case law on investment
arbitration and China’s investment treaty obligations indicate that it would be difficult for
foreign investors to succeed in a denial of justice claim against China due to its demanding
requirements. However, China should pay particular attention to the issue of insufficient
reasoning in its court judgments. Judgements without the support of sufficient reasoning can be
17

The principle of “denial of justice” is the traditional international standard to access state responsibility from
judicial acts. With the development of investment arbitration practice, the FET and FPS standards as well as the
principle of prohibition of expropriation contained in investment treaties become frequently utilized standards for
state responsibility which also apply to acts of the judiciary. For detailed discussion of these principles, see,
Chapter 2 § I, Chapter 3 §§ I & III, and Chapter 4.
18
The idea that a serious error in national judgment may constitute a denial of justice with substantive character will
justify review on the substance of the judgment without according any deference.
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considered as an indication of arbitrariness and lack of credibility. 19 In addition, issues regarding
judicial independency, transparency in administration of justice, and quality of judgment may not
survive the high scrutiny of tribunal review under other standards, such as the FET standard or
the FPS standard. Furthermore, the development of theories on “indirect expropriation” also
expose China to state responsibility involving domestic court decisions. 20
Chapter 7 deals with specific cases where domestic courts struck down foreign arbitral
awards. 21 This chapter suggests that the concept of “foreign-related arbitral award” in Chinese
law created uncertainty in award enforcement for foreign investors. This research also reveals
that the Supreme People’s Court of China (SPC) tends to strike down foreign-related and foreign
arbitral awards on grounds of jurisdiction or invalidity of the underlying arbitration agreement.
These grounds are similar to those which have been found as breaches of investment protection
obligation by tribunals. 22 Restrictions on the right of foreign-invested companies to submit
disputes to arbitration, as well as strict supervision for domestic arbitration and foreign-related
arbitration purely based on domestic law, can expose China to state responsibility under the
investor-state arbitration mechanism.
Finally, the Conclusion section summarizes these findings and suggests actions that may
place China in a better position for investment claims involving its domestic court decisions. It
submits that it is fundamental for China to make sure its national law and legal practice

19

See, the practice of ECtHR regarding “sufficient reasoning” discussed in Chapter 2 § III.
“Indirect expropriation” refers to cases involving state measures equivalent to expropriation but that do not affect
the title of the investment assets. See, e.g., Kaita Yannaca-Small, Indirect Expropriation and the Right to
Regulate: How to Draw the Line? in Arbitration under International Investment Agreements: A Guide to the Key
Issues 445 (Yannaca-Small, Katia, ed., 2010); J. Paulsson & Z. Douglas, Indirect Expropriation in Investment
Treaty Arbitration, in Arbitrating Foreign Investment Disputes 145 (N. Hom &. S. Kroll eds., 2004); R. Dolzer,
Indirect Expropriations: New Developments, 11 N.Y.U. Envt’l L.J. 64 (2002).
21
Under this circumstance, the challenged national court decision before an investment tribunal is a national
judgment setting aside a foreign arbitral award obtained by the investor in his favor in an investment-related
dispute prior to the investment arbitration case.
22
See Chapter 4 § II.
20
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consistent with the obligations it undertakes under investment treaties. Specifically, this section
suggests that China oppose the substantive review approach conducted by many investment
tribunals and the concept of “substantive denial of justice” while actively responding to the
current situation. This includes adjusting its position on investment treaty practice, reviewing and
making certain clarifications to current BITs, using existing mechanisms to increase consistent
application of its national laws, providing sufficient reasoning in its domestic court judgments
and modifying pertinent national law consistent with its international obligations.

8

PART I

As a relatively young member of the international law family, the theories and practices
of international investment arbitration have their roots deep in various principles of international
law. 23 International law is the soil where the investment arbitration “tree” grows. The practice of
international courts and tribunals, as well as the fundamental principles established by their
practice, can provide useful guidance for the development of investment arbitration, which is a
fast-growing discipline within international law. 24 Because of this connection between
investment arbitration and international courts and tribunals, this dissertation starts with a
comparative study of how different international courts and tribunals address state responsibility
involving domestic court decisions.
A State bears international responsibility for every international wrongful act attributable
to that State and whether an act of a State constitutes an international wrongful act is governed
by international law regardless of its characterization under national law. 25 Therefore, domestic
court decisions, as state acts, would be reviewed by international courts or tribunals for assessing
state responsibility, no matter whether such court decisions are correct or not under national law.
Traditionally, state responsibility entailed by acts of the judiciary is assessed under the concept
of “denial of justice” and before a denial of justice, as an international wrongful act, can be
established, the affected party must prove that all local remedies have been exhausted (the

23

See, e.g., CHRISTOPHER F. DUGAN ET AL., INVESTOR-STATE ARBITRATION 45-50 (2011).
Many comparative works have been produced in this regard. See, e.g., VALENTINA VADI, ANALOGIES IN
INTERNATIONAL INVESTMENT LAW AND ARBITRATION (2016); DEFERENCE IN INTERNATIONAL COURTS AND
TRIBUNALS: STANDARD OF REVIEW AND MARGIN OF APPRECIATION (Lukasz Cruszczynski & Wouter Werner eds.,
2014); MONIQUE MASSON, SUBSTANTIVE LAW IN INVESTMENT TREATY ARBITRATION: THE UNSETTLED
RELATIONSHIP BETWEEN INTERNATIONAL AND MUNICIPAL LAW (2010); Alec Stone Sweet & Giacinto della
Cananea, Proportionality, General Principles of Law, and Investor-State Arbitration: A Response to Jose Alvarez,
46 N.Y.U. J. INT'L L. & POL. 911 (2013-2014).
25
Article 1 and Article 3 of the Articles on Responsibility of States for Internationally Wrongful Acts, supra note 2.
24
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“exhaustion of local remedies rule”). 26 When the exhaustion of local remedies requirement is
met, the international tribunal will ultimately face the question of how a national court decision
may engage state responsibility under international law. With the development of investment
arbitration practice, domestic judgments have also been tested against other standards for state
responsibility, such as the FET standard and the FPS standard. 27
Before entering the analysis regarding the substantive standards of responsibility, an
important question should be examined: should an international tribunal accord any deference to
the challenged domestic court decision. The degree of deference accorded to domestic judgments
may affect the outcome of the international dispute. Part I is devoted to answering this question
through a comparative study of practice of different international tribunals and evaluating
China’s risk of liability in investment arbitration based on the findings of the comparative study.

26
27

For further discussion, see, Chapter 3 I and II.
See, Chapter 4.
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CHAPTER 1
A COMPARATIVE STUDY: INTERNATIONAL TRIBUNAL APPROACHES TO
NATIONAL JUDICIAL DECISIONS

This chapter focuses on how international tribunals deal with national court decisions
when adjudicating international disputes, specifically the practices of the ICJ, the ECJ, the
ECtHR, and investment arbitration tribunals. All these courts and tribunals face the same issue—
namely, how to address any national court decisions on the specific dispute before analyzing the
international law questions in detail. Substantive standards for state responsibility vary in the
cases before these internationals courts and tribunals; therefore, comparison focuses on the
approaches used by these courts and tribunals when addressing issues that arise from national
judicial decisions.
This comparative study shows that the ICJ, the ECJ, and the ECtHR have established
regular practice that indicates deferential approaches where national court decisions are involved.
For instance, the ICJ shows a high degree of deference in cases involving domestic law and
national judicial decisions. Furthermore, even though the ECJ has the ultimate power and
obligation to unify the application of laws in the European Union (the “EU Law”), it often takes
a very conservative approach and is deferential to the local jurisdiction. In addition, the ECtHR
established clear principles and a body of case law to reject the “fourth instance” doctrine. 28 In
contrast, the practice of investment tribunals is unstable and contradictory. On the one hand,
many investment tribunals claim that they are not the court of appeal for national courts

28

Based on its nature and the function under the ECHR, the ECtHR cannot retry cases decided by member state
courts or overrule decisions made by them as a court of appeal or a supreme court. For more details, see, Chapter
1 § III.A.
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involved; on the other hand, these tribunals exercise substantive review power, just like an
appellate court. 29
This chapter argues that investment tribunals should adopt more deferential approaches to
national jurisdictions by adding a threshold to trigger their reviews over the substance of the
domestic court decisions: investment tribunals should only exercise their review power over the
substance of the impugned domestic decisions on the condition that the claimants have satisfied
their burden of proof to produce convincing evidence of bias, discrimination, arbitrariness or bad
faith from the contents of such judgments. 30 Adding such a threshold would enable investment
tribunals to accord more deference to domestic jurisdictions without prejudicing their authority
to adjudicate the investor-state disputes.
I. International Court of Justice

The work of the Permanent Court of International Justice and its successor, the ICJ
(hereafter collectively referred to as the “ICJ”), play an important role in interpreting and
developing rules of international law. 31 A difficult situation the ICJ often faces, similar to other
international courts and tribunals, is that materials from national legal systems—such as
municipal laws and national court decisions—are presented by the parties in international
disputes. It is a sensitive and complex situation because two judicial powers—an active
international review power and a non-participating national adjudicating power—are then
involved in a single case. In practice, the ICJ often takes a highly deferential position towards
issues concerning municipal laws and judicial decisions.
29

See Chapter 1 § IV.
In Part II, this dissertation argues that it is not the misapplication of domestic law, no matter how unjust it looks to
outsiders, but the element of bias, discrimination, arbitrariness, or bad faith demonstrated in the judgment that
invokes state responsibility.
31
See, e.g., MARK WESTON JANIS, INTERNATIONAL LAW 154-56 (5th ed. 2008).
30
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A. Deference to Municipal Law
In resolving international disputes, international law has primacy over national law. 32
Article 3 of the Articles on Responsibility of States for Internationally Wrongful Acts states that
“the Characterization of act of a State as internationally wrongful is governed by international
law. Such characterization is not affected by the characterization of the same act as lawful by
internal law.” 33 However, the ICJ, in the Certain German Interest in Polish Upper Silesia case,
explained the relationship of international law and national law from a different perspective:
From the standpoint of International Law and of the Court which is its organ,
municipal laws are merely facts which express the will and constitute the
activities of States, in the same manner as do legal decisions or administrative
measures. The Court is certainly not called upon to interpret the Polish law as
such; but there is nothing to prevent the Court’s giving judgment on the question
whether or not, in applying that law, Poland is acting in conformity with its
obligations towards Germany under the Geneva Convention. 34
This passage indicates that the task of an international tribunal is to apply principles of
international law to the facts of the case and to make a decision as to whether the respondent
State violated its international obligation. Whether the respondent State acts in conformity with
its own laws is not relevant to the question of international liability. 35
Conversely, there are occasions where the body of international law alone cannot produce
an answer. Judge Gaetano Morelli recognized this when he stated that “the very existence of the
international obligation depends on a state of affairs created in municipal law, though this is not
by virtue of municipal law but, on the contrary, by virtue of the international rule itself, which to
32

See D.P. O’CONNELL, INTERNATIONAL LAW 47 (1965).
Report of the International Law Commission on the Work of its Fifty-Third Session, 2 Y.B. INT’L L. COMM’N 36,
U.N. Doc. A/CN.4/SER.A/2001/Add.1 (Part 2). See also, JAMES CRAWFORD, STATE RESPONSIBILITY: THE
GENERAL PART 100-03 (2013).
34
Certain German Interest in Polish Upper Silesia (Ger. v. Pol.), Judgment, 1926 P.C.I.J. (ser. A) No. 7, at 19 (May
25).
35
See, e.g., Report of the International Law Commission on the Work of its Fifty-Third Session, 2 Y.B. Int’l L.
Comm’n 36, U.N. Doc. A/CN.4/SER.A/2001/Add.1 (Part 2) (examining Article 3 of the Articles on
Responsibility of States for Internationally Wrongful Acts).
33
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that end refers to law of the State.” 36 In this circumstance, the international tribunal is required to
refer to relevant municipal law to assist the tribunal in deciding whether the State violated its
international obligation. In other words, application of municipal law may be an integral part of
the process through which an international tribunal adjudicates disputes in accordance with
international law. Some scholars refer to this process as renvoi. 37
Certain German Interest in Polish Upper Silesia demonstrates how the ICJ deals with
municipal law issues in resolving international disputes. This case involved, inter alia, a dispute
over expropriation by the Polish government of a factory owned by a German company in
Chorzów, Upper Silesia (this portion of case is also known as the Chorzów Factory case). In
Chorzów Factory, Poland challenged the validity of ownership by the German company under
German municipal law. 38 The ICJ observed that, from an international law perspective, the
questioned transaction should be considered “effective” and “entered into in good faith” in
accordance with the “principle of respect for vested rights” that “forms part of generally accepted
international law.” 39 The court pointed out that it “will not examine, save as an incidental or
preliminary point, the possible existence of rights under German municipal law.” 40 The
challenge of these rights, specifically, should go before the competent court—in this case a
municipal court. 41
Two things are worth noting in this case. First, the application of international law in an
international dispute takes precedence. The question of ownership of the German company,
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however, was not identified as a preliminary issue in this case. Therefore, the ICJ did not need to
apply the relevant municipal law to examine the validity of the rights contested; rather, the court
applied the international law principle of “respect for vested rights” based on the evidence
available.
Second, a right vested by municipal law can only be annulled through the same legal
system on the condition that the establishment of such right does not violate international law
principles. As the German company was registered as owner of the factory in the land registry,
unless properly challenged through the municipal legal system where the right was vested, the
establishment of the right should be presumed valid.
The ICJ also faced municipal law issues in the well-known Barcelona Traction case. 42
This case differed from the Chorzów Factory case, however, because municipal law questions
were preliminary issues of the international dispute. Barcelona Traction, Light and Power
Company (“Barcelona Traction”) was incorporated under the law of Canada, its subsidiaries
operated in Spain, and the company was largely controlled by Belgian nationals. Barcelona
Traction, and its subsidiaries in Spain, were allegedly forced into bankruptcy by a series of
misconduct and omissions by the Spanish Government. One of the key issues in this case was
whether Belgium had the right to exercise diplomatic protection for Belgian shareholders of a
Canadian company with investments in Spain.
Unlike Chorzów Factory, application of municipal law became a prerequisite for
resolving the international dispute since the corporation rights and shareholders’ rights
essentially derive from the municipal law system. Under this circumstance, application of
international law principles alone would not provide an adequate conclusion. Ultimately, the ICJ
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held that Belgium did not have jus standi before the Court and rejected all of Belgium’s claims. 43
In its reasoning, the ICJ stated:
If the Court were to decide the case in disregard of the relevant institutions of municipal
law it would, without justification, invite serious legal difficulties. It would lose touch
with reality, for there are no corresponding institutions of international law to which the
Court could resort. Thus, the Court has, as indicated, not only to take cognizance of
municipal law but also to refer to it. It is to rules generally accepted by municipal legal
systems which recognize the limited company whose capital is represented by shares, and
not to the municipal law of a particular State, that international law refers. 44
In Barcelona Traction, the ICJ recognized the need to refer to municipal law—more
precisely, the well-established principles in municipal law systems. However, there may have
been no need to apply the law of one particular state (Spain) in this case because the principles
on separation of a corporate entity from its shareholders are so fundamental that they are
commonly recognized by municipal legal systems worldwide.
It is inspiring to then compare Barcelona Traction with Diallo, 45 another diplomatic
protection case involving protection of shareholders’ rights. Unlike Barcelona Traction, the ICJ
referred to particular provisions of municipal law to determine the substantive rights of
shareholders in Diallo. In Barcelona Traction, the ICJ only referred to generally accepted
principles in municipal legal systems to reach its conclusion because Belgium’s arguments
targeted the rights of the company, not the direct rights of shareholders. 46 In Diallo, Guinea
successfully convinced the ICJ that Guinea possessed the right to exercise diplomatic protection
on behalf of its national because Mr. Diallo’s rights as a Guinean shareholder were distinguished
from the rights of the companies he owned and his rights were directly infringed by
internationally wrongful acts of the Congolese government. On the merits of the case, the ICJ
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referred to the domestic law of the Democratic Republic of the Congo to determine what specific
rights Mr. Diallo had as shareholder of two Congolese companies and whether those rights were
adversely affected. 47
When situations call for application or interpretation of municipal law, domestic case law
is one of the sources that the ICJ relies upon to decide what the law is in the particular case. 48 In
fact, Article 38(1) of the Statue of the International Court of Justice recognizes “judicial
decisions and the teachings of the most highly qualified publicists of the various nations, as
subsidiary means for the determination of rules of law.” 49 In Serbian Loans, the Court observed
that:
For the Court itself to undertake its own construction of municipal law, leaving on one
side existing judicial decisions, with the ensuing danger of contradicting the construction
which has been placed on such law by the highest national tribunal and which, in its
results, seems to the Court reasonable, would not be in conformity with the task for
which the Court has been established and would not be compatible with the principles
governing the selection of its members. 50
The same position was taken in Brazilian Loans, where the ICJ held that, if municipal
law applied, the Court “must pay the utmost regard to the decisions of the municipal courts” to
identify the jurisprudence applicable on the given issue in that state. 51 In the Fisheries Case,
when examining whether the delimitation practice of the Norwegian government was consistent,
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the ICJ deferred to the judgment of the Norwegian Supreme Court to interpret a decree issued by
the Norwegian government on the delimitation system to determine the territorial sea. 52
Later, in Diallo, the ICJ reiterated its position on municipal law and national court
decisions:
It is for each State, in the first instance, to interpret its own domestic law. The Court does
not, in principle, have the power to substitute its own interpretation for that of the
national authorities, especially when that interpretation is given by the highest national
courts. Exceptionally, where a State puts forward a manifestly incorrect interpretation of
its domestic law, particularly for the purpose of gaining an advantage in a pending case, it
is for the Court to adopt what it finds to be the proper interpretation. 53
The ICJ did not elaborate on what constitutes “a manifestly incorrect interpretation,” 54
however, such interpretation should be tested against generally accepted international law
principles instead of mere misapplication of applicable domestic law. For instance, examining
whether the court acted act in good faith, in a non-discriminatory way, or in a non-arbitrary way
in the process of interpretation. It is not the content of the interpretation, but the approach
adopted by the municipal court to produce such interpretation, which has to be tested against
international law principles. Article 38 of the ICJ Statue recognizes international conventions,
international customs, the general principles of law recognized by civilized nations as sources of
international law. 55 In this context, it is proposed that a domestic court judgment should be
particularly tested against the principles of prohibition of discriminatory or arbitrary measures. 56
For example, contradictory reasonings or a total disconnection between facts and the conclusion
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may serve as a strong indication of arbitrariness prohibited by international law. 57 Only when
international law principles are violated can such interaction be justified because specific rules in
the municipal legal system become the applicable law under this circumstance. Full deference
should be accorded to those domestic court decisions forming the jurisprudence on this particular
issue, provided that the decisions are consistent with international law principles. As the ICJ
noted, interaction from an international tribunal with respect to interpretation of municipal law
should be exceptional. 58
In Panevezys-Saldutiskis Railway, the ICJ observed that the substance of property rights
and contractual rights were regulated by municipal law and fell within the jurisdiction of
municipal courts. 59 The Court refused to consider the scope of the jurisdiction possessed by the
municipal courts, opining that it is “one on which the [municipal] courts alone can pronounce a
final decision.” 60
Nottebohm, however, provides a different prospective on the international effect of
domestic law. 61 The core of this case was a question of dual nationality and the ICJ found that
nationality falls within the domestic jurisdiction of each sovereign state. 62 Following this logic, if
two states independently exercised their domestic jurisdictions to confer nationality on the same
person, the two nationalities are equally valid within their own jurisdiction. Conflict, however,
would occur when addressing questions of dual nationality in the international regime. The ICJ
resolved or bypassed the problem by separating the international effect of domestic legislation or
state acts from the validity of such legislation or acts within their own jurisdictions. 63 Actions of
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states exercising domestic jurisdiction, although valid within that jurisdiction, do not
automatically have international effect against, or bind, other states. 64
B. Deference to National Judgments
The previous section shows that the ICJ defers to domestic court decisions as part of
municipal legal systems in the process of identifying the applicable municipal law. This section
addresses a closely related issue: how the ICJ would deal with domestic court decisions as a
source of state responsibility. In other words, what approach or position the ICJ would take to
review allegedly incorrect domestic judgments that form part of the respondent State’s actions.
While no case before the ICJ directly addresses this issue, the fact pattern in Barcelona
Traction provides a good example to discuss the issue. 65 In Barcelona Traction, Belgian
investors—through the Canadian company, Barcelona Traction—invested in Spain by
establishing local companies engaged in electronic power supply. 66 Barcelona Traction issued
bonds in pesetas and in sterling. 67 Later, due to the Spanish Civil War, payment for interest on
the sterling bonds was stopped and never resumed. 68 Several holders of sterling bonds filed a
petition for bankruptcy of Barcelona Traction in a court in Spain since the company failed to pay
interest on the bonds. 69 The petition was accepted and a judgment was subsequently rendered
declaring Barcelona Traction bankrupt and ordering seizure of its assets as well as two of its
Spanish subsidiaries, Ebro and Barcelonesa. 70 At the time of the bankruptcy judgment, all shares
of Ebro and Barcelonesa were deposited in Canada as security for their bonds issues. 71 Despite
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ongoing proceedings contesting the bankruptcy judgment, the Barcelona Court of Appeal
allowed the election of the trustees in bankruptcy. Subsequently, the trustees were elected and
decided to issue new shares of the subsidiaries, annulling the shares held outside of Spain. 72 The
operation of the subsidiaries was sold, through the sale of the newly created shares, to a newly
formed company. 73
Before this case was filed to the ICJ, the Spanish courts issued more than 2000 orders and
over 500 judgments on this matter. 74 Belgium claimed that the acts and omissions of the Spanish
government, including the decisions of its judiciary, violated international law and, therefore,
compensation was due. 75 If the Belgian government had proven its jus standi in this case, the ICJ
would have had to face the issue posted at the beginning of this section, i.e., how the ICJ would
deal with domestic court decisions as a source of state responsibility. Unfortunately, Belgium
failed to prove jus standi and, therefore, this issue was not analyzed by the ICJ.
However, this issue can still be analyzed in accordance with principles of international
law and the practice of the ICJ. In fact, ICJ judge Tanaka, included his reasoning and conclusion
on this issue in a Separate Opinion.
As a matter of fact, international tribunals are not the highest courts of the municipal law
systems from which the underlying disputes arise. Despite theoretical disagreement on the
relationship between international and municipal law systems, contemporary practice and
discussion in international law mostly reflect the notion that these two systems are different and
separate. 76 In general, international tribunals deal with matters of state responsibility at the
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international level and do not normally address domestic issues. These observations suggest that
errors in domestic judgments, such as misunderstanding the law or wrongfully applying facts and
rules of evidence, do not independently trigger state responsibility under international law. 77
Moreover, this notion is supported by the practice of the ICJ. While international law is
typically applied to resolve international disputes, the ICJ would refer to municipal law or the
laws of a particular state when required by the circumstances of a particular case. And, when the
ICJ refers to the laws of a particular state, it defers to the decisions of the domestic courts to
determine the case law regarding the disputed issue in that state. Exceptionally, the ICJ would set
forth its own interpretation if that of the domestic court is “manifestly incorrect.” 78 As argued in
the previous section, the test of “manifestly incorrect” should be transformed to test whether
such interpretation violates generally accepted international law principles, such as prohibition of
bias and discrimination against alien and prohibition of arbitrary decision-making. 79 Applying
the same logic, those domestic judgments challenged before international tribunals, nevertheless
belong to the jurisprudence of that legal system. If the process of interpretation and application
of municipal law in those judgments is not proven contrary to international law principles, those
judgments should not be second-guessed by international tribunals.
With respect to the issue of the international impact of domestic judicial decisions, Judge
Tanaka stated in his Separate Opinion in Barcelona Traction:
If an international tribunal were to take up [the issues of a municipal law nature] and
examine the regularity of the decisions of municipal courts, the international tribunal
would turn out to be a ‘court de cassation’, the highest court in the municipal law system.
An international tribunal, on the contrary, belongs to quite a different order; it is called
upon to deal with international affairs, not municipal affairs…. This means that in itself
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the incorrectness of a judgment of a municipal court does not have an international
character.
A judgment of a municipal court which gives rise to the responsibility of a State by denial
of justice does have an international character when, for instance, a court, having
occasion to apply some rule of international law, gives an incorrect interpretation of that
law or applies a rule of domestic law which is itself contrary to international law. Apart
from such exceptionally serious cases, erroneous and unjust decisions of a court, in
general, must be exclude from the concept of a denial of justice. 80
Judge Tanaka concluded that Belgium could not prevail on the merits of this case because
the claims of the Belgian government largely targeted irregularities in the bankruptcy judgment
and subsequent domestic judicial acts. 81 Of course, this is merely the conclusion of Judge Tanaka,
and does not represent the opinion of the ICJ; however, it sheds some light on how an
international tribunal may deal with this issue.
C. Analysis
As indicated in the previous cases, when circumstances require the ICJ refer to municipal
law to resolve an international dispute, the Court tends to accord respect for existing
jurisprudence in the municipal legal system. Such practice has its foundation on the theory that
international law and municipal law are separate but closely related systems with their own
primacy of application in their own domains. 82 In the process of resolving international
disputes—when the applicable law is municipal law, general rules, or specific rules of a
particular state—the municipal law must first be observed “as it is” without interaction from
international tribunals on the condition that the municipal law itself or its application conforms
with international law.
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This practice is also consistent with the general concept that decisions of national courts,
as a reflection of state practice or sometimes evidence of the law, are important in the formation
of international law. 83 National judicial decisions, as an independent source of international law,
should be fully respected unless they contradict with generally accepted international law
principles. If municipal courts are divided on the same issue, the ICJ will “make a just
appreciation of the jurisprudence” and “select the interpretation which it considers most in
conformity with the law.” 84
The ICJ applies relevant municipal law to fill in the gaps of international law, particularly
in cases concerning property rights, contractual rights, and rights of shareholders. 85 The Court
relies on the existing jurisprudence of that particular state, which is most likely to be the judicial
decisions from the highest court of that state, to determine the applicable rule in the state. 86 In
the absence of contradicting evidence of its reliability—such as a showing of bad faith or clear
deviation from the fundamental principles of international law—an international tribunal should
accord deference to the decision made by a competent municipal court with respect to the
interpretation of its own domestic law. It is true when the international tribunal looks at domestic
judicial decisions as a source of law and when a domestic judgment is challenged before an
international tribunal.
An error in judgment, in and by itself, does not have international bearings. As Judge
Tanaka pointed out, the controversy regarding possible misapplication or misinterpretation of
83
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national law is not relevant to the issue of international liability. 87 Therefore, when a national
judicial decision enters into international plane, the review by the international tribunal should
focus on the train of thought producing such judgment, which is reflected in the reasoning of the
judgment, apart from procedural matters.
If the reasoning in the judgment, supported by other circumstantial evidence, cannot
convince the international tribunal that the domestic court acted in bad faith, with bias, in a
discriminatory or arbitrary way, or violated other international principles, the conclusion—no
matter how bizarre it looks in the eyes of the international tribunals—is not relevant to the issue
of international liability. The basis of international liability should be the way the national court
acts, through the reasoning in its judgment, rather than from the content of its judgment.
This is, of course, a very high standard for international liability from domestic judicial
decision. Such standard, however, supports the conclusion of Judge Tanaka—that irregularities
in domestic court decisions alone cannot trigger international liability. It also echoes the
deferential practice of the ICJ towards municipal law and judicial decisions demonstrated in this
section.
II. The Court of Justice of the European Union
In this section, discussion focuses on the practice of the ECJ regarding Member State
responsibility arising from decisions of Member States’ courts on breach of laws of the European
Union (EU). The two main roles of the ECJ are to interpret EU law through preliminary rulings
and to rule on cases concerning application of EU law. 88
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As a principle, a Member State of the EU undertakes obligations to compensate
individuals for loss and damage caused by the acts of its internal authorities for non-compliance
with EU law. 89 This principle was established in the Francovich case where the ECJ concluded
that, “the principle whereby a State must be liable for loss and damage caused to individual as a
result of breaches of Community law for which the State can be held responsible is inherent in
the system of the [EC] Treaty.” 90 However, it was not until the Köbler case that the ECJ first
confirmed the possibility of Member State responsibility for breach of EU law from decisions of
domestic courts of last instance. 91 This special type of state responsibility is now referred to as
“Köbler Liability.”
A. Köbler Liability
Mr. Köbler was a professor who was denied a special length-of-service increment on
salary accorded to university professors by Austrian law. His application was rejected because
the administrative authority refused to consider the length of time he served outside Austria (but
within the EU), which made the length of his service shorter than that required by law. Mr.
Köbler appealed this decision to the Supreme Administrative Court of Austria (SACA) claiming
that the length of service requirement, which required service to be provided in Austrian
universities, was discriminative and violated the EU law against discrimination. The SACA
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subsequently dismissed Mr. Köbler’s application and found no discrimination because the
increment was a loyalty bonus to incentivize professors to stay in Austria.
Thereafter, Mr. Köbler filed a lawsuit against Austria before the Regional Civil Court in
Vienna for the loss he suffered from this denial of benefit. 92 The Regional Civil Court then
referred the case to the ECJ for a preliminary ruling, inter alia, on the possibility of state
responsibility arising from a judgment from the supreme court of an EU Member State. The ECJ
ultimately clarified that the decisions of Member State courts of last instance can give rise to
state responsibility for breach of EU law. 93
In its judgment, the ECJ defined three conditions for Köbler Liability: “the rule of law
infringed must be intended to confer rights on individuals; the breach must be sufficiently
serious; and there must be a direct causal link between the breach of the obligation incumbent on
the State and the loss or damage sustained by the injured parties.” 94 In fact, these conditions are
the same as the conditions for state responsibility caused by other branches of a Member State
government, which were already implemented by ECJ case law. 95 In Köbler, the ECJ merely
confirmed that the existing standards for state responsibility also apply to judicial acts, including
court decisions, of EU Member States.
For the purpose of discussion herein, analysis focuses on the second condition—the socalled “sufficiently serious” test. This test requires that there is a breach in the first place and
92
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then that such breach is “sufficiently serious” enough to trigger state responsibility. To better
understand this test, it is important to explore this term in ECJ case law before Köbler.
In Brasseńe du Pêcheur and Factortame, a case involving the exercise of legislative
power by a Member State, the ECJ held that “the decisive test for finding that a breach of
Community law is sufficiently serious is whether the Member State or the Community institution
concerned manifestly and gravely disregarded the limits on its discretion.” 96 The discretion
enjoyed by Member States on particular issues is largely contingent upon the clarity of EU law
as well as ECJ case law. The more precise the EU law, or the clearer the case law, the less
discretion Member States have. If the Member State has restricted or no discretion on
implementation or interpretation of certain EU law, meaning that the law itself is clear or the
case law of the ECJ in this respect is well-settled, the fact that EU law has been breached alone
may satisfy the “sufficiently serious” test. 97
So, how was this term—“sufficiently serious”—applied in the context of assessing
Köbler Liability? The ECJ emphasized that Köbler Liability can only be established “in the
exceptional case where the court has manifestly infringed the applicable law.” 98 To determine
whether such an infringement is manifest, the following factors are particularly important: “the
degree of clarity and precision of the rule infringed, whether the infringement was intentional,
whether the error of law was excusable or inexcusable, the position taken…by a Community
institution and non-compliance by the court in question with its obligation to make a reference
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for a preliminary ruling …” 99 The ECJ further explained that “[i]n any event, an infringement of
Community law will be sufficiently serious where the decision concerned was made in manifest
breach of the case-law of the Court in the matter.” 100
The application of the “sufficiently serious” test also focuses on discretionary power with
respect to Köbler Liability. National courts of the Member States need to take into account all
the relevant facts, existing ECJ case law, and whether there is a need to obtain a preliminary
ruling from the ECJ.
With respect to the preliminary ruling process, Article 234 of the EC provides:
The Court of Justice shall have jurisdiction to give preliminary rulings concerning:
(a) the interpretation of this Treaty;
(b) the validity and interpretation of acts of the institutions of the Community and of the
ECB;
(c) the interpretation of the statutes of bodies established by an act of the Council, where
those statutes so provide.
Where such a question is raised before any court or tribunal of a Member State, that court
or tribunal may, if it considers that a decision on the question is necessary to enable it to
give judgment, request the Court of Justice to give a ruling thereon.
Where any such question is raised in a case pending before a court or tribunal of a
Member State against whose decisions there is no judicial remedy under national law,
that court or tribunal shall bring the matter before the Court of Justice. 101
If a question is linked to interpretation of the EC treaty, national courts of last instance
are obligated to refer a case to the ECJ for a preliminary ruling. In Köbler, the SACA submitted a
request for a preliminary ruling but subsequently withdrew the request after receiving a copy of a
judgment of another ECJ case where the court gave a preliminary ruling on a similar issue where
the result favored the facts and circumstances of Mr. Köbler’s case. 102
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The ECJ first held that the SACA’s decision violated EU law, which gives workers the
right to move freely within the EU. 103 The court then examined whether such a breach was
“sufficiently serious.” It concluded that the “sufficiently serious” test was not satisfied because
the relevant rules were not clear and the errors from the SACA—that it should have maintained
its request for a preliminary ruling and that its decision infringed EU law—were due to incorrect
interpretations of ECJ case law and, therefore, were not “manifest in nature.” 104
When assessing Köbler liability, the ECJ opined that consideration must be paid to “the
specific nature of the judicial function” and “the legitimate requirements of legal certainty.” 105
Although the ECJ did not elaborate the meanings of these two notions, in the light of its
reasoning in Köbler, it appears that both notions emphasize that the attachment of Köbler
Liability should be “exceptional.” 106
Also, the ECJ analysis suggests that the “intent” behind the local court decision matters.
In Köbler, the SACA rendered its judgment based on an erroneous interpretation of ECJ case
law, yet clearly stated its interpretation of ECJ case law in its judgment. Therefore, the ECJ
considered such an error excusable and not “manifest in nature.” However, if the ECJ case law is
clear and the national court still makes a judgment contrary to EU law, such an error will not be
excused and the breach will trigger Köbler Liability. 107
The “intent” element should not be considered in isolation, however, but rather in
combination with the other standards listed in the judgment. 108 The ECJ made this point clear in
Traghetti. 109 In this case, the ECJ made a preliminary ruling on exclusion of state responsibility
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for breach of EU law attributed to a national court of last instance adjudicating a relevant matter.
In particular, the question was whether national legislation can exclude the Köbler Liability in
circumstances where errors arise from interpretation of law or assessment of the facts and
evidence, or whether such liability is limited to cases where errors are made intentionally or
serious mistakes are involved. 110
In Traghetti, the ECJ opined that, although it is possible for national legislation to set
criteria for Köbler Liability, “under no circumstances may such criteria impose requirements
stricter than that of a manifest infringement of the applicable law” as set forth in Köbler. 111 The
ECJ acknowledged that interpretation of law, as well as assessment of the facts and evidence, are
crucial functions of a court. 112 In the meantime, it also acknowledged the possibility that Köbler
Liability may arise from the course of such activities. 113 Therefore, the ECJ concluded that
Köbler Liability cannot be excluded from such circumstances, otherwise it would defeat the
principle laid down in Köbler. 114 With respect to the “international fault and serious misconduct”
restriction suggested in Traghetti, the ECJ concluded that Köbler Liability should not be
restricted to such circumstances on the grounds that such restriction was not in conformity with
the standards set in Köbler. 115
Köbler Liability was first addressed at the Member State level in Cooper. 116 In this case,
the Court of Appeal of England and Wales (CAEW) had to decide whether two decisions from
other branches of the same court gave rise to Köbler Liability. 117 The CAEW found that no state
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responsibility occurred solely because the national court reached a wrong conclusion in
interpretation of the relevant EU law. 118 This view is consistent with the guidance laid down in
Köbler where regard must be paid to “the specific nature of the judicial function.” 119 The CAEW
found that the “sufficiently serious” test was not satisfied.
B. Analysis
As the institution that supervises implementation of EU law, one of the tasks of the ECJ
is to ensure that EU law is applied consistently within its Member States. In theory, ECJ scrutiny
on the questioned acts of the Member States should be rather strict to achieve the aforementioned
goal. In an ideal world, if a Member State breaches EU law, the errors would be corrected by the
ECJ. However, that is not the case in reality.
As the previous cases show, when the ECJ determines whether there is state
responsibility for breaching EU law, the “sufficiently serious” test or “manifest breach” test will
be applied by the ECJ against the particular facts in that case. A violation of EU law is not
enough to trigger Member State responsibility, including Köbler Liability. The violation must be
“sufficiently serious” or “manifest in nature.” It is in consistent with the fact that Member States
have domestic autonomy, including judicial autonomy, while simultaneously bearing
“international” liability as Member States of the EU. Even though there is a strong desire to
ensure coherent implementation of EU law, the ECJ is very cautious about Member State
liability and, therefore, imposes a very high threshold.
Köbler Liability is more sensitive than other Member State liabilities due to the overlap
or interaction of two levels of adjudicating power. However, the scarcity of cases involving
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Köbler Liability demonstrates that although this type of liability exists, it would be extremely
difficult to prevail in such a claim. 120
The most difficult hurdle to overcome is, of course, the “sufficiently serious” test.
According to the ECJ, arbitrariness is a key element to determine whether a violation is indeed
“manifest.” With respect to Köbler Liability, arbitrariness is closely related to the degree of
clarity of the allegedly infringed EU law and ECJ case law. Since EU law tends to lay out
principles and let Member States fill in the details during domestic implementation, ECJ case
law plays a crucial role in the degree of clarity of the relevant EU regulation.
Misinterpretation of ECJ case law is not considered “sufficiently serious” enough to
trigger Köbler Liability as long as the national court provides an explanation in its judgment.
Cooper echoed this perception by concluding that no state liability occurs merely because the
national court made a mistake in interpreting the relevant EU regulation.
The issue of arbitrariness also reflects the intent of the national court; in the words of the
ECJ, arbitrariness considers “whether the infringement was intentional, whether the error of law
was excusable or inexcusable.” 121 The deviation of Member State court decisions from general
understanding and interpretation of the relevant EU regulation must be so clear and obvious that
the intent or good faith of the court is called into question. Again, it is extremely difficult to
prove in the absence of other collateral evidence attacking the court’s credibility, such as bias,
discrimination, corruption, etc.
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C. Movement on Termination of Intra-EU BITs
For many years, the European Commission (EC) has urged its member states to terminate
their bilateral investment treaties with other member states (intra-EU BITs) as the EC considers
these intra-EU BITs incompatible with EU law. 122 In the EC’s view, conferring rights to
investors from certain member states on a bilateral basis is discriminatory and, thus, prohibited
by EU law based on the single market rule. 123 In recent years, investor-state arbitration cases
initiated based intra-EU BITs have received the EC’s consistent attention and deepened its
concern on the incompatibility of intra-EU BITs with EU law. In fact, the EC has intervened as
amicus curiae in Achmea v. Slovakia, EURAM v. Slovakia, and US Steel v. Slovakia, which were
all initiated under intra-EU BITs. 124
Developments in Micula v. Romania show the EC’s determination to push forward for its
member states to terminate existing intra-EU BITs. In Micula, Swedish investors successfully
argued for lost incentives that were promised but then prematurely terminated by the Romanian
government due to incompatibility with EU law. 125 In the above arbitral proceeding, the EC
made a written submission in support of Romania, arguing that any compensation awarded to the
investors would be in violation of state aid rules under EU law and warning that the award would
be unenforceable within EU territory. 126 Nonetheless, the arbitral tribunal held that Romania
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breached the Sweden-Romania BIT and had to pay compensation to the investors. 127 Romania
sought to annul the award but without success. 128
After the Micula award, the EC initiated an investigation of state aid against Romania
and issued a final decision in 2015, finding that the compensation awarded to the investors in the
Micula case constituted new state aid and that any payment of such compensation violated
Romania’s obligations under EU law. 129 Several months later, the EC launched official
infringement proceedings against five Member States party to high-profile intra-EU BIT
arbitration—the Netherlands, Slovakia, Austria, Sweden and Romania—requesting they
terminate their intra-EU BITs. 130
In parallel with these recent actions taken by the EC, successful investors in those intraEU BIT arbitral proceedings are seeking enforcement of the awards in different jurisdictions. 131
In Germany, Slovakia appealed to the German Supreme Court after its failure to set aside the
arbitral award rendered against it in the Achmea case. 132 The German Supreme Court decided to
suspend its own proceedings and referred questions regarding the compatibility of intra-EU BIT
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with EU law to the ECJ. 133 In the United Kingdom, Romania successfully obtained a court order
to hold enforcement of the Micula Award. 134
Since the ECJ was asked to step in and decide the compatibility of intra-EU BITs with
EU law and the effectiveness of the awards obtained in the arbitral proceedings initiated under
those BITs, successful investors may experience difficulty enforcing these awards in the EU
before the ECJ makes any decisions. If the ECJ agrees with the EC—that intra-EU BITs infringe
EU law and arbitral awards based on such BITs cannot be enforced—a national court of a
Member State that decides to execute an award may trigger Köbler Liability. In the meantime, an
EU Member State requested to enforce those arbitral awards may find themselves in a dilemma:
either violate its obligations under the ICSID Convention if it refuses to enforce the award or
breach EU law if it proceeds with enforcement.
III. European Court of Human Rights
The European Court of Human Rights (ECtHR) is the international court established
under the European Convention on Human Rights (ECHR) to safeguard civil and political
rights. 135 Individuals may apply directly to the ECtHR for violations of the ECHR against its
State Parties. This structure is analogous to investment arbitration where foreign investors may
bring claims against the host states of the investment for breach of investment treaty obligations.
However, two distinctions are worth noticing. First, the ECtHR regime includes a wide range of
fundamental rights and freedom with respect to the welfare of individuals—such as right to life,
right to privacy, freedom of expression, etc. in addition to property rights. The investment treaty
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regime, on the other hand, only protects property rights. Second, it is common for an individual
to bring a claim against his or her home country before the ECtHR, while such claims are not
admissible under the investment arbitration mechanism. Despite these differences, ECtHR
practice can provide guidance as to how an international tribunal may deal with domestic court
decisions. The discussion in this section focuses on how the ECtHR, as an international court,
approaches national judicial decisions in assessing state responsibility under the ECHR.
A. “Non-Fourth Instance” Doctrine
As an international court established by the ECHR, the power of the ECtHR to entertain
cases is subject to the limit in Article 19 of the Convention: “[t]o ensure the observance of the
engagements undertaken by the High Contracting Parties in the Conventions and the Protocols
thereto, there shall be set up a European Court of Human Rights…” 136 Accordingly, an important
role of the ECtHR is to make sure that the Convention is properly applied within the territories of
State Parties and to correct any breach of an obligation a State Party has assumed under the
ECHR.
Article 35 of the ECHR provides concrete criteria for admissibility of cases before the
ECtHR. Among other criteria, it allows the ECtHR to reject applications based on a preliminary
assessment on merits. 137 Pursuant to the same article, an application is inadmissible if it is

136
137

European Convention on Human Rights, supra note 135, at art. 19.
See European Convention on Human Rights, supra note 135, art. 35.3, which provides:
“The Court shall declare inadmissible any individual application submitted under Article 34 if it considers that:
(a) the application is incompatible with the provisions of the Convention or the Protocols thereto, manifestly illfounded, or an abuse of the right of individual application; or
(b) the applicant has not suffered a significant disadvantage, unless respect for human rights as defined in the
Convention and the Protocols thereto requires an examination of the application on the merits and provided that
no case may be rejected on this ground which has not been duly considered by a domestic tribunal.”

37

“manifestly ill-founded.” 138 This term is further elaborated by the ECtHR in its Practical Guide
on Admissibility (Admissibility Guide). 139
Specifically, many claims are submitted to the ECtHR in the hope that the Court could
overturn a national court decision, which is alleged to be erroneous; this type of claim is referred
to as a “fourth instance” claim. 140 According to the Admissibility Guide, these “fourth instance”
complaints are in the category of “manifestly ill-founded” complaints.” 141
“Fourth instance” applications are inadmissible pursuant to Article 35 of the ECHR and
this “non-fourth instance” doctrine is consistently applied in ECtHR case law. In general, the
following issues fall outside the review power of the ECtHR under this doctrine: the
establishment of the facts of the case, the interpretation and application of domestic law, the
admissibility and assessment of evidence at the trial, and the substantive fairness of the outcome
of a civil dispute. 142
In Kemmache, a case involving wrongful detention during criminal procedures, the
ECtHR opined that “in principle, and without prejudice to its power to examine the compatibility
of national decisions with the Convention, it is not the Court’s role to assess itself the facts which
have led a national court to adopt one decision rather than another.” 143
In García, the ECtHR concluded:
It is not its function to deal with errors of fact or law allegedly committed by a national
court unless and in so far as they may have infringed rights and freedoms protected by the
Convention. Moreover, while Article 6 of the Convention guarantees the right to a fair
hearing, it does not lay down any rules on the admissibility of evidence or the way it
138
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should be assessed, which are therefore primarily matters for regulation by national law
and the national courts. 144
Similarly, the Court deferred the issues with respect to the interpretation and application
of domestic law to national courts. For example, in Perez, the ECtHR concluded that “[i]n any
event, it is primarily for the national authorities, notably the courts, to resolve problems of
interpretation of national legislation.” 145
As the only exception to the above general rule, the ECtHR may question the findings
and conclusions of domestic courts if they are “flagrantly and manifestly arbitrary, in a manner
which flies in the face of justice and common sense and give rise in itself to a violation of the
Convention.” 146 In Barać, where the domestic court decision was solely based on invalid
national legislation, the ECtHR remarked that “no fair trial could be considered to have been
held where the reason given in the relevant domestic decision was not envisaged by the domestic
legislation and therefore, was not a legally valid one.” 147 In Andelković, the ECtHR held that “a
connection between the established facts, the applicable law and the outcome of the proceedings
is wholly absent from the impugned judgment” and found that the arbitrary judgment amounted
to a denial of justice and a violation of the “right to a fair trial” under Article 6.1. 148
In summary, most fourth-instance complaints are declared inadmissible as “manifestly
ill-founded” at the outset. 149 Many of the remaining complaints are rejected on the merits under
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the “non-fourth instance” doctrine. 150 Only in exceptional circumstances, where manifest
arbitrariness is demonstrated, has the ECtHR questioned the conclusions of national courts and
found a violation of the ECHR. 151
As shown in its case law, the ECtHR takes a deferential approach and maintains distance
from domestic legal systems of ECHR Contracting States. Such an approach starts from the point
of admissibility. When considering admissibility of a particular complaint, the ECtHR carefully
carves out the limits and scope of its review power under the ECHR to respect the judicial
autonomy of the Contracting States.
The case law of the ECtHR also indicates that arbitrariness is the key element in
determining whether the ECtHR is justified to intervene in the legal systems of its Contracting
States. In the absence of clear evidence of arbitrariness, complaints involving allegedly
erroneous national court decisions should either be declared inadmissible or be rejected as
inconsistent with the “non-fourth instance” doctrine. Treating arbitrariness as the key element of
international judicial review echoes the finding in the previous section that arbitrariness plays an
essential role when the ECJ access Member State responsibility, including Köbler Liability. 152
B. The Concept of “Fairness” under Article 6
The “non-fourth instance” doctrine is also inherent in the interpretation of “fairness”
under Article 6.1 of the ECHR. As one of the key provisions of the Convention, Article 6.1
provides the “right to a fair trial,” which states that:
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In the determination of his civil rights and obligations or of any criminal charge against
him, everyone is entitled to a fair and public hearing within a reasonable time by an
independent and impartial tribunal established by law. Judgment shall be pronounced
publicly but the press and public may be excluded from all or part of the trial in the
interests of morals, public order or national security in a democratic society, where the
interests of juveniles or the protection of the private life of the parties so require, or to the
extent strictly necessary in the opinion of the court in special circumstances where
publicity would prejudice the interests of justice. 153
The word “fair” in Article 6.1 represents procedural fairness, rather than substantive
fairness, because it points to the process of the case —“the hearing”—instead of the outcome. In
the Guide on Article 6 provided by the ECtHR, the term “fairness” is situated under “procedural
requirements.” 154 In other words, the “right to a fair trial” can be used interchangeably with the
“right to a fair hearing” in Article 6 of the ECHR. Therefore, as discussed in the previous
section, technical issues—such as fact finding, rules of evidence, interpretation and application
of domestic law, and substantive fairness regarding the result of the case—are not the concern of
the ECHR. Consequently, these issues are outside the scope of review by the ECtHR.
The case law of the ECtHR also shows that the ECtHR endeavors to strike a balance
between protecting the rights afforded by the ECHR and respecting domestic legal systems of the
Contracting States. The Court differentiates issues of a domestic nature, which are regulated by
national legal systems, from those of an international nature, which are subject to the ECtHR
scrutiny.
Divergence and controversy in domestic case law are not considered contrary to the
ECHR and normally not subject to review by the ECtHR. In Nejdet Şahin and Perihan Şahin, the
ECtHR concluded that “the requirements of legal certainty and the protection of the legitimate
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confidence of the public do not confer an acquired right to consistency of case law.” 155 It also
recognized that case law development, which often evolves from seemingly contradictory
decisions, is inherent in the administration of justice. 156
On the other hand, where divergence in case law is a result of the domestic legal system
failing to provide capable mechanisms to resolve inconsistencies, there may be a finding a
violation of Article 6.1. 157 When determining whether such severe divergence exists to engage
state responsibility under Article 6.1, the ECtHR looks at “whether the divergences in the caselaw are profound and lasting”; “whether the domestic law provides for mechanism capable of
resolving such inconsistences”; “whether those mechanisms were applied and to what effect”;
and “whether the inconsistency is an isolated case or affects numbers of people.” 158 This criteria
demonstrates that inconsistency of domestic case law must be the result of a proven systematic
failure of the domestic legal system to violate Article 6.1.
In Beian, the ECtHR found a violation of the “right to a fair trial” under Article 6 based
on inconsistency in domestic case law. 159 In this case, the ECtHR opined that the practice of the
Romanian Supreme Court itself was “a source of legal uncertainty, thereby undermining public
confidence in the judicial system.” 160 The Court considered such practice “contrary to the
principle of legal certainty, a principle which is implicit in all the Articles of the Convention and
constitutes one of the basic elements of the rule of law.” 161
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C. Analysis
Practice and theories under the “non-fourth instance” doctrine provide valuable examples
for how an investment tribunal may deal with a problematic domestic court decision. As an
international court created by the ECHR, the ECtHR adopts a deferential approach towards
national court decisions of its member states. Decisions that conflict with the “non-fourth
instance” doctrine are inadmissible to the ECtHR. When reviewing cases at the merits stage, the
ECtHR applies the same doctrine to decide the issue of state responsibility. ECtHR case law
demonstrates that the establishment of the facts of the case, the interpretation and application of
domestic law, the admissibility and assessment of evidence at the trial, the substantive fairness of
the outcome of a civil dispute are out of the scope of the ECtHR’s review power. There must be
a clear indication of arbitrariness in the judgment to invoke the ECtHR’s intervention in national
judgments.
The “right to a fair trial” in Article 6 of the ECHR protects procedural fairness and is
required by the “non-fourth instance” doctrine. Substantive fairness in the outcome of the
national cases itself, however, is not the concern of the ECHR. As long as the parties are on
equal footing during the court proceedings and given adequate opportunity to present their cases,
this requirement is satisfied; it is not the task of the ECtHR to unify diverse legal systems.
Inconsistence in national case law is not a basis for liability under Article 6 unless proven to be a
systematic failure of the national dispute resolution regime.
The “sufficient reasoning” requirement is an important element of the “right to a fair trial”
in Article 6. When applying this test, the ECtHR directly looks at the substance of the national
judicial decisions. This test, however, does not analyze the outcome of a particular case but
whether the national court discharged its obligation to give sufficient reasoning to support its
conclusion. The former would turn the ECtHR into a court of “fourth instance”; however, the
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latter falls within the scope of the power accorded to ECtHR by the ECHR. Whether the
requirement of “sufficient reasoning” is met must be drawn from all circumstances of the case. A
total disconnect between the facts of the case, the applicable law, and the conclusion can indicate
arbitrariness, which constitutes a breach of the ECHR. The application of the “sufficient
reasoning” test by the ECtHR may shed some light on determining “arbitrariness” for investment
arbitration involving national judicial decisions.
As the ECtHR states, “the Court respects the diversity of Europe’s legal and judicial
systems, and it is not the Court’s task to standardize them. Just as it is not its task to examine the
wisdom of the domestic courts’ decision where there is no evidence of arbitrariness.” 162 The
practice of the ECtHR provides a good example of how an international tribunal can balance its
power to adjudicate international disputes and its respect for national judicial regimes.
IV. Investment Treaty Tribunals
The previous sections of this chapter shows that, where domestic court decisions are
involved in international disputes, the task of international tribunals is to decide whether such
national court decisions are consistent with international law principles. 163 The legality of those
decisions in their own jurisdictions does not affect their characterization in international law.
This is clearly stated in Article 3 of the Articles on Responsibility of States for Internationally
Wrongful Acts: “The Characterization of act of a State as internationally wrongful is governed
by international law. Such characterization is not affected by the characterization of the same act
as lawful by internal law.” 164
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Moreover, the previous sections reveal that international tribunals tend to keep some
distance from, and accord deference to, national legal regimes when facing questions about
national law or national judicial decisions. 165 Such deference does not undercut the power of
international tribunals to adjudicate disputes that are of international nature. On the contrary, a
deferential approach to national legal systems, including domestic court decisions, maintains a
balance between the power of international tribunals to adjudicate and state interests to maintain
the integrity of their legal systems.
In comparison with the deferential and conservative approaches observed in the ICJ, the
ECJ, and the ECtHR, the approaches adopted by investment treaty tribunals to decide state
responsibility are criticized as inconsistent and less deferential. 166 This section explores, from a
narrow perspective, how investor-state arbitral tribunals approach national judicial decisions to
decide state responsibility issues. Ultimately, many investment treaty tribunals conduct
substantive review on impugned national judicial decisions with very little deference towards
national legal systems.
A. Substantive Review
The previous sections reveal that other international tribunals tend to refrain from judging
the propriety of national judicial decisions. 167 However, when national judicial decisions are
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challenged in investment treaty arbitration, tribunals often scrutinize national judicial decisions
to determine state responsibility. 168
In Mondev, the tribunal adopted an “clearly improper and discreditable” test against
impugned national decisions. 169 The tribunal opined:
In the end the question is whether, at an international level and having regard to generally
accepted standards of the administration of justice, a tribunal can conclude in the light of
all the available facts that the impugned decision was clearly improper and discreditable,
with the result that the investment has been subjected to unfair and inequitable
treatment. 170
This “clearly improper and discreditable” test requires substantive review on domestic
judgments, which other international tribunals tend to avoid. Moreover, when applying this test,
an investment treaty tribunal essentially conducts its own investigation, on a case that has
already been decided by a national court, and applies the “generally accepted standards of the
administration of justice” at the international level to conclude whether the impugned judgment
is “clearly improper and discreditable.” This process requires little deference to the national
judgment or national legal system.
The “clearly improper and discreditable” test has been followed by subsequent
investment treaty tribunals. 171 Jan de Nul demonstrates the high degree of scrutiny imposed by
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many investment treaty tribunals on national court decisions under this test. 172 In Jan de Nul, the
investors argued that a local Egyptian court failed to remedy a fraud committed by the Suez
Canal Authority. 173 The tribunal applied an “improper and discreditable” test to examine whether
the impugned judgment amounted to a breach of investment treaty obligations:
In order to determine whether the Ismaïlia Judgment is “improper and discreditable”
because it did not remedy the fraud, the Tribunal needs to first establish whether there
was a fraud. If the Tribunal finds a fraud, it will then have to examine if the Ismaïlia
Judgment was “improper” because it did not redress it. 174
Similarly, the tribunal in the Jan Oostergetel case put the national judicial decisions
under a high degree of scrutiny. It decided that, to determine state responsibility, its task was to
“determine if the outcome of the bankruptcy proceedings is discreditable and offensive to
judicial propriety.” 175
In Frontier Petroleum Services, the tribunal employed a “reasonably tenable” test on the
national court decision to assess state responsibility. 176 This test requires that the national court
decisions must be “reasonably tenable” in the eyes of the arbitral tribunal and what constitutes a
“reasonably tenable” judgment is very subjective. The Al-Bahloul case also provided little
deference to national court decisions. 177 In Al-Bahloul, the tribunal examined whether the
decision could be legitimately reached by the national court. 178
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B. Analysis
Many investment treaty tribunals, such as the aforementioned cases, subject national
court decisions to substantive review. The “clearly improper and discreditable” test formulated
by the Mondev tribunal requires substantive review on impugned domestic judgments. Similarly,
the “reasonably tenable” test from Frontier Petroleum Services and the “legitimately reach” test
from Al-Bahloul invite tribunals to pass judgment on the propriety of the challenged national
judicial decision. Tribunals in these cases, however, are mindful that their role is not to act as
courts of appeal in the national legal system. 179 To what can this seemingly contradictory
position be attributed?
First, the state unity theory provides a foundation of such substantive review. Under this
theory, the acts or omissions of the judiciary, same as other state organs, are attributed to the
state; a national judicial decision can be considered as a measure taken by a state. State actions
that affect foreign investment—legislative, administrative, and judicial—combined with the
development of investment treaties and investment arbitration practice, are all subject to
international scrutiny under the current mechanism of investment arbitration.
Second, the concept of “substantive denial of justice” still has its influence both in theory
and in practice. 180 In early draft articles on state responsibility, a “manifestly unjust” national
judgment was included as a type of international delict. 181 In modern investment treaty arbitral
practice, tribunals still employ the concept of “substantive denial of justice” in the reasoning of
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arbitral awards. 182 On the one hand, in theory as well as in jurisprudence, there is a possibility
that a state can be liable for the contents of its court judgments. On the other hand, distinguishing
a mere judicial error from a substantive denial of justice remains open.
Third, the mixed nature of the investment arbitration mechanism fosters the substantive
review approach. As a tribunal constituted under an investment treaty, its task is to decide the
international effect of certain domestic events in accordance with the pertinent investment treaty,
which contains only broad principles and, therefore, provides very limited guidance. The facts
giving rise to the investment dispute often involve large investment projects in various industries
with contractual, technical, and financial issues. The investment tribunal needs to investigate
facts within the domestic regime, which includes reviewing national legislation, administrative
measures, court proceedings, and judgments.
However, as shown in this comparative study, the substantive review approach of
investment arbitration jurisprudence is much less deferential than the approach generally adopted
by other international courts and tribunals. In practice, the other international tribunals provide a
certain degree of deference to national decisions. The “non-court of appeal” doctrine is a starting
point for a more deferential approach. Several reasons support this position: first, in any event,
the highest authority for interpretation of domestic law should rest in national courts; second,
deference is necessary for consistency and stability of the application of law in the host states;
third, state responsibility can still exist after a finding of a violation of due process or evidence of
corruption, bias, or arbitrariness. The content of the judgment itself, however, should not be the
basis of state responsibility.
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The practice of other international courts and tribunals proves that substantive review is not
necessary, or even desirable, to adjudicate international disputes. A treaty tribunal can adjudicate
an international dispute without passing judgment on the merits of the challenged national
decisions. The practice of the ECtHR provides solid guidance since its case law established a
principle that international intervention in the substance of domestic judgments is only justified
in the presence of convincing evidence of arbitrariness. 183 A similar approach was even recently
adopted by an investment tribunal:
It is not the Tribunal’s task to review the content of the Supreme Court’s Decision, except
to the extent it may be clearly established that, as contended by Claimants, it violated
international minimum standard in so many respects as to result in a denial of justice, in
breach of the fair and equitable treatment guaranteed to the investor under Article II(2)(a)
of the BIT. 184
The scrutiny of international tribunals should concentrate on how a state administrates
justice through its courts, not the outcome of a particular case. International intervention in
domestic judicial decisions should be required to trigger a threshold instead of being launched
automatically during the review process by the international tribunal. This threshold should be
the presence of convincing evidence of arbitrariness and the burden of proof should be on the
claimant. If the claimant can persuade the tribunal that there is indeed a violation of fundamental
principles of the rule of law in the content of the judgment, the tribunal may then analyze the
substance of the judgment. If the claimant fails to meet this burden of proof, the allegedly
erroneous judgment is nothing but a natural outcome of the legal proceedings and the judgment
itself has no impact on the issue of state responsibility. If the defects in the proceedings do not
constitute a denial of justice, the judgment could not either. As Professor Paulsson suggests,
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unjustifiable judgments also likely involve violations of due process or other procedural breaches
and, therefore, responsibility should be based on procedural defects instead of the substance of
the judgment. 185 A threshold to trigger substantive review would provide more deference and
respect to national judicial systems and state sovereignty.
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CHAPTER 2
EVALUATION OF CHINA’S RISK

Although a systematic and more deferential approach to domestic court decisions by
investment treaty tribunals is desirable, the reality is that domestic court decisions are often
subject to a high degree of scrutiny in investor-state arbitration. As the host country of
tremendous amounts of foreign investment, and a party to over 100 BITs, China should be aware
that its court judgments can have unexpected international effect by virtue of investor-state
arbitration mechanism.
This Chapter assesses the risks China may face under such scrutiny in investment treaty
arbitration and submits that China should consider the investor-state arbitration mechanism a
driving force for its domestic legal reform. This reform should increase judicial independence
and transparency in its administration of justice as well as improve the quality of court decisions.
China’s modern legal system began in 1978 when the Fifth National People’s Congress
passed the third Constitution to restore the systems of courts and public prosecutors. 186 The same
year also introduced the famous “Reform and Opening-up” policy, which contributed to
tremendous economic developments in China. Now, China is the second largest economy, after
the United States. 187 Economic growth and business needs in China impact the legal system and
its reform. On the one hand, substantive improvements have been made in the past several
decades. On the other hand, there is still plenty of room for further improvement.
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I. Judicial Independence Issues
Judicial independence is one of the major areas of legal reform in China. Ever since the
establishment of the modern legal system in China, substantive efforts have been made to
increase and ensure the independence of courts. The success of reform in this regard largely
hinges on two relationships: the relationship between the courts and the Communist Party of
China (“CPC” or “Party”), and the relationship between the courts and different levels of
government.
The political leadership of the CPC is guaranteed by the Constitution of China.
Therefore, in principle, courts in China are subject to this leadership as an inherent feature of the
Chinese legal system. One of the main objectives of Chinese judicial reform is to restrain the
Party from intervening in judicial practices, particularly criminal cases involving high-ranking
Party members. 188 For example, the Central Committee of the Party issued a directive, the
“Directive on Resolutely Guaranteeing the Full Implementation of Criminal Law and Criminal
Procedural Law,” to stop Party influence on certain criminal cases. 189 The fundamental obstacle,
however, is that willingness for reform must come from inside the CPC until the constitutionally
mandated leadership has changed.
Another crucial aspect that greatly impacts judicial independence in China is the
relationship between the courts and different levels government, particularly between the local
courts and the local government. The key issue in this dynamic is court funding. Under the
current public budgeting system of China, the court budget has to be approved by the treasury of
the same level in the region. 190 In addition, the heads of the local government have great power
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to influence the nomination process of the chief justices for the local courts. 191 This creates
opportunities for government authorities to influence judicial practice to protect local interests or
the economy. It may also explain why many local courts are reluctant to enforce judgments or
arbitral awards against local companies. 192
Pressure to decide a case in a certain way may also come from higher courts in the same
district or judges with great administrative power. The courts in China operate in a hierarchical
system, similar to administrative branches. The chief justice has administrative power to manage
the activities of the whole court, including the power to nominate candidates for associate chief
judges, judges, and other judicial personnel. As previously mentioned, there is also a subtle
relationship between high-ranking governmental officials and chief justices due to the current
personnel management system. This allows government officials to influence the whole court
through the chief justices. Similar situations exist between a higher court and its lower courts.
Despite these issues, it is still difficult to prove that Chinese courts are biased or not
impartial. Furthermore, the Chinese legal system is designed differently the legal systems in
many western countries; it does not have the same feature of “independence.” But this does not
automatically render the Chinese legal system unfair, biased, or below the international
minimum standard for a functional legal system.
In an investment arbitration case against China, the claimant may try to argue that the
Chinese courts are not independent and are subject to strong influence from the Party or the
government. However, this argument must be supported by concrete evidence in that specific
case—internal letters, witness statements, records of conversations or secret meetings showing
actual collusion between the court and the government, or undue influence from outside of the
191
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court. Actual evidence of collusion, corruption, or undue influence may be difficult to obtain.
However, the issues of judicial independence and impartiality are still likely to be challenged in
investor-state tribunals when Chinese court decisions are involved.
II. Transparency in Administration of Justice
Transparency in the administration of justice is another area where reform is urged in the
Chinese legal system. A well-informed public is especially crucial in the administration of justice
in China. Transparency can reduce legal corruption, judicial irregularities, abuse of judicial
power, and arbitrariness in the application of law.
Transparency can also help promote due process. It is commonly recognized that there is
a gap between the law and the legal practice in China. 193 While procedural rules are relatively
complete in almost all important areas of law in China, procedural irregularities often come from
implementation of these rules. One legal writer described this “norm” in the field of foreign
investment law in China:
[T]here is no legal restrain mechanism to limit and regulate the discretion of
administrative bodies. Thus, administrative bodies and their officials are in effect
released from strictly applying new and unfamiliar legal norms – norms that provide
protections of legal rights designed to attract foreign investment. As a result, foreign
investors have been facing different problems in managing business, since officials often
apply a modified set of norms in the process of implementing the law. 194
The independence of the courts also contributes to this “norm.” As the same writer
pointed out, in China, “[p]arties policies, governmental powers, Guanxi 195 and other social forces
often render law a secondary authority. The function of many new market-oriented laws is
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limited by the existing social, cultural and legal foundations on which the new legal system is
built.” 196
Increasing transparency in the administration of justice by giving the general public and
parties access to court information will pressure the courts and assure rights are protected.
Recognizing this, the Chinese government has made an effort to open government information
and raise government credibility. On January 17, 2007, the State Council adopted the
Regulations of the People’s Republic of China on Open Government Information (OGI
Regulation). 197 This was the official start of China’s movement towards a more open
government. Over the following years, the Chinese government issued several Opinions, Guides,
and Notices to foster implementation of the OGI Regulation. Among these governmental
measures were Opinions of the General Office of the State Council on Improving the Work of
Disclosing Government Information Upon Request (January 12, 2010), 198 Opinions of the
General Office of the State Council on Further Strengthening Open Government Information
Responding to Social Concerns in order to Raise Government Credibility (October 1, 2013), 199
and Notice of the General Office of the State Council on Strengthening and Standardizing
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Reporting Work for Statistics on the Open Government Information Situation (June 23, 2014). 200
All these measures show China’s firm determination to increase transparency in its
administration.
In the background of this Open Government movement, the Supreme People’s Court of
China (SPC) took positive steps toward judicial transparency. Effective January 1, 2014,
judgments from different levels of the courts in almost all provinces in China are now available
in a central online database. 201 In August 2014, an online system—the China Judicial Process
Information Online—was launched, specifically designed to increase public access to nationwide
court information and documents. 202 Parties may track case status through this online system and
the general public can use this system to obtain information on judges, court procedures, and
decisions. 203
On the one hand, the Chinese government has pushed forward strong measures to
increase transparency; on the other hand, the actual impact of these measures remains to be seen.
As previously mentioned, the real difficulty comes from implementation. At least, however,
China affirmatively demonstrated its willingness to open itself up to the world.
III. Insufficient Reasoning in Judgments
As the comparative study revealed, investment treaty tribunals often conduct substantive
review on domestic judgments. A reasoned judgment demonstrates that the parties were given
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opportunities to present their cases. In contrast, a judgment without the support of sufficient
reasoning attracts doubts as to its legality, credibility, and fairness. If an investment treaty
tribunal applies the “clear improper and discreditable” test, the “reasonably tenable” test, or the
“legitimately reach” test, such a judgment is like to fail and attract state responsibility. 204
Because of this, the lack of reasoning in Chinese judgments is an important issue.
Two elements may contribute to insufficient reasoning in Chinese judgments: the
qualification of judges and the legal writing style. The overall quality of judges and the legal
professional in China have long been criticized and are still far from ideal. 205 In practice, many
judges are actually army veterans and do not hold a law degree. 206 For instance, a former
president of the SPC, Wang Shenjun, had no formal legal education before he took office, but
rather was appointed through a political career path. 207 Of course, the situation has gradually
improved over the years; all current justices of the SPC hold masters and/or doctoral degrees in
law. 208 However, there remains a significant gap in the quality of judges between the welldeveloped eastern regions and under-developed western regions in China. 209
The legal writing style in China is the second element that contributes to the insufficient
reasoning issue. Chinese court decisions tend to be very short and brief compared to court
decisions in western countries. Traditional Chinese legal writing is syllogistic and follows a
pattern of “Facts-Rule-Conclusion,” i.e., finding of facts, application of rules, and conclusion.
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Article 152 of the Civil Procedural Law of China requires that a judgment must include
the reasoning behind the conclusion. 210 However, due to the strong influence of the legal writing
tradition, the requirement to “state reasons” is often misunderstood as merely finding the facts
and identifying the applicable rules. While the law clearly requires judges include reasons to
support the conclusion, many still miss the “reasoning” and fail to truly satisfy the requirement.
Insufficient reasoning in judgments creates serious problems. First, it impairs the parties’
right to appeal. Parties rely on the reasoning in the judgment to determine whether their
arguments were fully considered and whether the judge or the tribunal applied the law correctly.
Without sufficient reasoning in the judgment, it is difficult to fully exercise the right to appeal.
Second, it undermines the credibility of the judgment. The process of applying the applicable
rules to the facts is key to reveal the train of thought from the judge or tribunal, which constitutes
the foundation of the conclusion. A judgment without the support of sufficient reasoning attracts
doubts concerning its soundness. Total disconnect between facts, applicable rules, and the
conclusion are a strong indication of arbitrariness by the court. 211 Third, it can serve as a sign of
judicial corruption or judicial irregularities. By withholding the reasons from a decision, it is
easier to bend the conclusion for purposes other than following the rule of law. Well-reasoned
judgments, however, can increase accountability of the courts.
Quality of judgment also interacts with inconsistency in decision-making. Consistent
application of the law in a system with no binding rule of stare decisis, such as China, is a
practical problem. Combined with other elements, it becomes even more complex. For example,
as mentioned above, the overall quality of judges in China is less than desirable. A law may be
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applied against its original intent in a particular case due to misapprehension by judges with less
experience and qualifications. In addition, the laws in China tend to be general and, therefore,
contain room for uncertainty. A scholar pointed out that “[w]hen national law is continually
interpreted and specified through regulations and rules at different hierarchical levels, ambiguity
and inconsistency of law are unavoidable. When law is ambiguous and inconsistent, it leaves
room for the influence of different forces, such as the arbitrary exercise of law.” 212
The ECtHR’s practice provides useful guidance to determine whether the domestic court
in question discharged its duty to provide reasons in its judgment. First, the case should be
decided based on all the circumstances, such as type of judgment, level of the court, stage of the
proceedings, legal writing style in a particular Contracting State, statutory requirements, etc. 213
Second, the reasons should support the conclusion of the judgment. 214 Disconnect between the
reasoning and the conclusion of the judgment indicates arbitrariness. 215 Third, the reasons given
should not impact the parties’ right to appeal. 216 Fourth, while it is not necessary to provide
detailed answers to every argument to meet the requirement of “sufficient reasoning,” 217 when a
submission from the parties is particularly important, the judgment needs to respond to it
specifically to meet the “sufficient reasoning” requirement. 218
The “sufficient reasoning” requirement is a strong safeguard against arbitrariness and
directly targets the substance of the national judgment because this requirement focuses on
arbitrariness, not legality. Although illegality may indicate arbitrariness where national decisions
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cannot be justified by the reasons given in the judgments, legality of those decisions in itself
does not trigger international liability of states.
One way that the SPC can address this is to issue judicial interpretations to reduce
inconsistent application of laws. Article 33 of the Law of the People’s Republic of China on the
Organization of the People’s Courts allows the SPC to interpret questions concerning specific
application of laws and decrees in judicial proceedings. 219 Interpretations issued by the SPC are
legal binding on all levels of courts in China. However, questions or issues addressed in these
judicial interpretations are limited and focus on controversial or major legal questions.
In addition to issuing judicial interpretations, the SPC traditionally publishes the cases it
handles and considers important in the Supreme People’s Court Gazette. These cases do not have
the status of “precedent” but they are often cited in lower court judgments and by practitioners in
pleadings. 220 These “guiding cases,” to a certain extent, fill the gap along with judicial
interpretations to harmonize the application of the law in different levels and areas of courts.
Another effort to increase the quality of trials and consistent application of laws is to
bring up the level of courts hearing first instance cases with foreign elements. Pursuant to the
current Chinese Civil Procedure Law and the relevant judicial interpretations issued by the SPC,
civil and commercial cases involving foreign parties start with middle-level courts or specially
dedicated courts at the first level. 221

219

Zhonghua Renmin Gongheguo Fayuan Zhuzhifa (中华人民共和国人民法院组织法) [The Law of the People’s
Republic of China on the Organization of the People’s Courts] (promulgated by Standing Comm. Nat’l People’s
Cong., Oct. 31, 2006, effective Jan. 1, 2007) (Lawinfochina) (China).
220
See, e.g., Jiang Huiling, Judicial Reform in CHINA’S JOURNEY TOWARD THE RULE OF LAW 236 (Cai Dingjian &
Wang Chenguang eds., 2010).
221
Chinese Civil Procedure Law, art. 18, http://www.inchinalaw.com/wp-content/uploads/2013/09/PRC-CivilProcedure-Law-2012.pdf; (最高人民法院关于涉外民商事案件诉讼管辖若干问题的规定), [Provisions of the
Supreme People’s Court on Some Issues Concerning the Jurisdiction of Civil and Commercial Cases Involving
Foreign Elements], art. 1, http://www.lawinfochina.com/display.aspx?lib=law&id=2295&CGid.

61

SUMMARY OF PART I

This chapter shows that, when compared with other international courts and tribunals,
investment treaty tribunal accord less deference to national court decisions. Although there has
not been an investment arbitration case against China involving Chinese court decisions, it can
happen and China should be aware of this situation in investment arbitral practice.
Understanding this situation can provide useful guidance for future policy making in China.
China should also be aware that its domestic judicial decisions have serious consequences at the
international level, which can provide a new driving force in continuing Chinese legal reform.
Even though a more deferential approach is called for to assess state responsibility for
national judicial decisions that are allegedly erroneous, this dissertation shows that national court
decisions are frequently subject to substantive review by investment tribunals. 222 Furthermore,
an assessment of China’s legal performance indicates that the issues of judicial independence,
transparency in administration of justice, and insufficient reasoning in judgments can expose
China to state liability in investment treaty arbitration.
In the light of these findings, China is urged to push forward with its legal reform on
judicial independence and transparency. Another import task is to provide sufficient reasoning in
its judgments. For instance, the SPC can hold training sessions for judges and provide guidance
or launch pilot programs to train judges. 223
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PART II

Part II discusses the substantive standards of state responsibility in investment arbitration
cases involving domestic court decisions. The acts of the judiciary, both judicial proceedings and
judicial decisions, are attributable to the state and give rise to state responsibility at the
international level under certain conditions. 224 It is common ground that procedural defects, such
as refusal of access to courts, undue delays in court proceedings, and violations of the principle
of due process, may amount to a breach of duty the state undertakes under international law,
most often a denial of justice. 225 However, how the substance of national judgments may invoke
state responsibility is still open for discussion.
The primary tasks of domestic courts are to apply, interpret, and enforce domestic law. 226
However, if a domestic court, when adjudicating a domestic dispute involving a foreign investor,
errs in application of domestic law, such an “erroneous” domestic judgment, with or without
procedural defects in court proceedings, may later become a basis for state liability at the
international level. It is also true in investment arbitration. The foreign investor who was
adversely affected by such “erroneous” national court decision may claim that the host state,
through its judiciary, breaches its treaty obligations to protect foreign investment. Therefore, the
host state will face such a dilemma: on the one hand, its court decision, if rendered by the court
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of last instance, remains res judicata domestically; 227 on the other hand, the same judgment is
being challenged at the international level. This dilemma represents an ultimate conflict between
the application of domestic law and international law. Clash between these two legal systems is
not new. 228 However, tension between the two becomes more intense in investment arbitration
because this dispute resolution mechanism allows individuals (foreign investors) to directly bring
claims against a state (the investment host state) and application of domestic law, as a state
exercising its power to adjudicate, are always subject to investment tribunals’ scrutiny. This part
of the dissertation focuses on the implications of domestic court decisions in finding state
responsibility under investment treaties.
Traditionally, discussion and theories on state responsibility for judicial acts and
omissions focus on the notion of denial of justice. With rapid development in investment
arbitration practice, state responsibility theories have also gained substantial growth, particularly,
with regard to the fair and equitable treatment standard in investment treaties. Part II analyzes the
standards for state responsibility from national judicial decisions in the context of investment
arbitration, including denial of justice, fair and equitable treatment (FET) standard, full
protection and security (FPS) standard, and expropriation. 229
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CHAPTER 3
DENIAL OF JUSTIC

I. The Notion of Denial of Justice
In the era of diplomatic protection, the term “denial of justice” was commonly used to
describe an international wrongful act committed by a state towards an alien. 230 An example of
this comes from a statement made by Dr. Hyde in the early 1920s, which reads “[a] denial of
justice, in a broad sense, occurs whenever a State, through any department or agency, fails to
observe, with respect to an alien, any duty imposed by international law or by treaty with his
country.” 231 Here, denial of justice was used more as a descriptive term than a term of art.
Critics who are not satisfied with such a broad interpretation attempt to narrow the scope
covered by the phrase “denial of justice.” 232 According to Judge Fitzmaurice, an overall
limitation on the scope of this term must deal with administration of justice. 233 The development
of international law principles regarding treatment of aliens, especially in international
investment law, also supports this view. For example, theories on expropriation have developed
over the years and expropriation is now a well-recognized category of international wrongs. As a
result, some international delinquencies, which were covered by the broad definition of denial of
justice, now fall into the category of expropriation. From a contemporary point of view, this term
is employed to describe a type of state responsibility arising from administration of justice.
Although it is still controversial as to whether denial of justice should be restricted to only apply

230

See, e.g., Fitzmaurice, supra note 77.
CHARLES CHENEY HYDE, INTERNATIONAL LAW 1, 491 (1922). See also id. at 95.
232
See Fitzmaurice, supra note 77, at 95-102; Freeman, supra note 225, at 97 (1970).
233
Fitzmaurice, supra note 77, at 98.
231

65

to judicial acts, it is clear that the focus of this notion is the process through which justice is
carried out by the judiciary.
There is no unified standard with respect to denial of justice. As one investment tribunal
pointed out:
Denial of justice is a concept of state responsibility afflicted by imprecision. It is a
manifestation of a breach of the obligation of a State to provide fair and equitable and the
minimum standard of treatment required by international law. Denial of justice relates to
the administration of justice, and some understandings of the concept include both
judicial failure and also legislative failures relating to the administration of justice (for
example, denying access to the courts). 234
The classic view of denial of justice is often referred to as the Neer principle. The Neer
decision was rendered in 1926 when the broad interpretation of “denial of justice” dominated.
The case involved the failure of the Mexican government to pursue a criminal for murder of a
U.S. citizen. The Commission in Neer held that “the treatment of an alien, in order to constitute
an international delinquency, should amount to an outrage, to bad faith, to willful neglect of
duty, or to an insufficiency so far short of international standards that every reasonable and
impartial man would readily recognize its insufficiency.” 235 Regardless of the scope of “denial of
justice,” the Neer quote emphasizes one thing: the degree of the seriousness of such a wrong
committed by a state. Not every wrongful act of a state constitutes an international delinquency.
Only those with a sufficient degree of seriousness have an international character. Needless to
say, this is a very high threshold. This position matches the underlying fact that at the time of the
Neer decision, diplomatic protection was the main instrument of international dispute resolution.
A lower threshold for state responsibility will not maintain peace in the international community.
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International law substantially developed after the Neer decision, particularly through
international organizations, international trade agreements, and international investment treaties.
More international treaties set forth the legal framework of a particular area and specific rules to
clarify the rights and obligations at the international level. As a result of such trend, many
international principles, such as “good faith” and “denial of justice,” operate as default principles
in customary international law. The more concrete rules provided in treaties are applied as lex
specialis. As previously mentioned, the term “denial of justice” is no longer used to describe
wrongful acts committed against aliens by a state but instead as a particular type of wrong from
administration of justice in the treatment of aliens. 236 Naturally, the Neer standard, which
represented early 19th century customary international law with regard to treatment of aliens,
yielded to other standards, such as expropriation and the FET standard. This is particularly true
when assessing state responsibility from administrative or legislative acts of a state with regard
to investment protection. 237
II. Denial of Justice and Exhaustion of Local Remedies
Before state responsibility for denial of justice is engaged, the effected alien must exhaust
all local remedies available in the state where the injury occurred. 238 There are two main reasons
behind this. First, as the starting point, aliens enjoy protection from the host state and are subject
to the judicial system of the host state since they willingly enter the territory. Therefore,
mistreatment toward aliens should first be redressed through local legal remedies. This theory
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emphasizes equal treatment between foreigners and nationals and no international intervention
before exhaustion of local remedies. It is often referred to as “Calvo Doctrine,” which was
formulated by the Argentinian jurist Carlos Calvo against diplomatic intervention from European
countries in Latin America during 19th century. 239 However, most modern BITs waive the
exclusive national jurisdiction requirement, a key element of the Calvo Doctrine, and allow
foreign investors to directly bring claims before an international tribunal without first using the
local legal system under the investor-state arbitration mechanism. 240
Second, justice is not “denied” until the respondent state is given an opportunity to
correct the wrongful act within its own judicial system. 241 According to Professor Paulsson, the
state cannot be held liable in international law for the acts of its judiciary until “the system as a
whole has been tested and the initial delict remained uncorrected.” 242 Professor Greenwood also
commented to similar effect:
[T]he decision of a national court, however badly flawed, will not amount to a denial of
justice engaging the international responsibility of the State unless the system of appeals
and other challenges which exists in that State either does not correct the deficiencies of
the lower court's decision or is such that it does not afford a prospect of correcting those
deficiencies which is reasonably available to the alien who has suffered from that
decision. 243
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This explains why, as a substantive requirement of denial of justice, the exhaustion of
local remedies must first be satisfied. As an exception to this rule, foreign investors need not
pursue local remedies that are not reasonably available or effective since such pursuit is futile. 244
Moreover, application of this rule also depends on the tribunal’s appreciation of the concept of
denial of justice, i.e., whether denial of justice also applies to administrative acts or is limited to
judicial acts.
In summary, there are two different applications for the rule of exhaustion of local
remedies in investment arbitration. One operates as a procedural requirement, which must be
satisfied before a wrong committed by a state can go to the international level. The other
application of this rule is a substantive requirement that must be satisfied to establish a denial of
justice. As a matter of admissibility, most BITs exclude the requirement to exhaust local
remedies and allow an investor to bring a claim against the host state without first seeking local
redress. Yet, a foreign investor still needs to prove that all local remedies were exhausted if the
host state allegedly committed a denial of justice. Discussion in this section focuses on the
second application.
A paramount case concerning denial of justice and the exhaustion of local remedies rule
in investment arbitration is the Loewen case (2003). 245 Loewen was a Canadian firm operating a
funeral home business in Canada and the United States. It was sued in a Mississippi court for a
private contractual dispute and allegedly suffered discriminatory treatments from the local courts
at different levels. Eventually, Loewen settled the claim in domestic legal proceedings. Loewen
then brought an investment claim against the U.S. under the North American Free Trade
Agreement (NAFTA) based on the misconduct of the Mississippi courts. The case was
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eventually dismissed because Loewen, after reorganization, was controlled by a U.S. corporation
and therefore lost its locus standi in the NAFTA proceedings as a foreign investor. Because such
an organizational change was discovered at a late stage of the NAFTA proceedings, the tribunal
made its decisions on the merits, which were included in the Award. 246
In this case, the local remedies rule was applied as a substantive element of denial of
justice under international law. 247 The Loewen tribunal held that:
The purpose of the requirement that a decision of a lower court be challenged through the
judicial process before the State is responsible for a breach of international law
constituted by judicial decision is to afford the State the opportunity of redressing
through its legal system the inchoate breach of international law occasioned by the lower
court decision. 248
When analyzing whether Loewen exhausted all local remedies reasonably available, the
tribunal observed that “Loewen failed to present evidence disclosing its reasons for entering into
the settlement agreement in preference to pursuing other options, in particular the Supreme Court
option which it had under active consideration and preparation until the settlement agreement
was reached.” 249 In the tribunal’s view, the option to appeal was still viable when the settlement
agreement concluded; failure to provide its reasons to enter into the settlement agreement led the
tribunal to conclude that Loewen did not exhaust all available local remedies. 250
In Jan de Nul (2008), the claimants alleged that the judiciary violated the FET standard
in the pertinent BIT. 251 The claimants argued that the decision of the national court was “the
terminal point of a long series of illegalities” as it “failed to set right the wrongs committed by
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other organs of the State.” 252 Therefore, the claimants contended that the acts of the judiciary
were not subject to the denial of justice standard and the exhaustion of local remedies rule, but
rather a broader standard under the FET standard. 253 The tribunal disagreed and found that the
impugned judgment was the core of the judicial acts instead of a mere “terminal point” of the
legal proceedings because it materialized the delay in the proceedings and the conduct of the
court. 254 Therefore, the tribunal concluded that “the respondent State must be put in a position to
redress the wrongdoings of its judiciary” before it can be held responsible for denial of justice. 255
III. Substantive Denial of Justice
Debate is ongoing as to whether a wrong or unjust court decision, by itself, gives rise to
state responsibility. The notion contained in this question is often referred to as “substantive
denial of justice” compared to “procedural denial of justice,” which focuses on procedural
defects in administration of justice. Denial of access to the courts and undue delay in the judicial
proceedings are typical forms of denial of justice, which are obviously procedural in character.
Can denial of justice have substantive character? Early draft articles on state responsibility for
treatment of aliens seems to support the concept of substantive denial of justice. Article 9 of the
Harvard Law School Draft Articles on the Responsibility of States for Damage Done in Their
Territory to the Person or Property of Foreigners (1929) provides:
A state is responsible if an injury to an alien results from a denial of justice. Denial of
justice exists when there is a denial, unwarranted delay or obstruction of access to courts,
gross deficiency in the administration of judicial or remedial process, failure to provide
those guarantees which are generally considered indispensable in the proper
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administration of justice, or a manifestly unjust judgment. An error of a national court
which does not produce manifest injustice is not a denial of justice. 256
A general consensus regarding substantive denial of justice is that a mere error in
interpretation of national law does not involve international liability. 257 But views differ on how
to distinguish a merely unjust judgment with one that constitutes a substantive denial of justice.
No doubt it is difficult to draw a line between the two, both conceptually and practically.
The first view, suggested by Judge Fitzmaurice, is that:
To involve the responsibility of the state the element of bad faith must be present, and it
must be clear that the court was actuated by bias, by fraud, or by external pressure, or was
not impartial; or the judgment must be such as no court which was both honest and
competent could have delivered. 258
In Judge Fitzmaurice’s opinion, a demonstration of “bad faith” by the national courts is
necessary for a denial of justice to occur. To determine “bad faith,” objective standards are
needed. These standards may include “bias,” “fraud,” and “external pressure.” 259 These words
should describe the unjust judgment itself rather than the court proceedings, otherwise it would
fall into the category of “procedural denial of justice.” The unjust judgment then becomes the
natural outcome of the proceedings influenced by bias, fraud, and external pressure.
A general principle in international law is that a state should act in good faith. 260 For
instance, when interpreting and applying the FET standard, many tribunals take the view that the
good faith principle is embodied in this broad treaty standard. However, as the Tecmed tribunal
noted, “the commitment of fair and equitable treatment included in [the pertinent BIT] is an
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expression and part of the bona fide principle recognized in international law, although bad faith
from the State is not required for its violation.” 261 Similarly, the tribunal in Siag opined that “[i]t
is […] widely recognised that the principle of good faith underlies fair and equitable
treatment.” 262 In PSEG, the tribunal held that there was no need to show bad faith when
attaching liability under the FET standard 263 and the tribunal in Jan de Nul held the view that “a
breach of fair and equitable treatment does not presuppose bad faith on the part of the State.” 264
Moreover, case law indicates that a showing of bad faith by the local court is not required to find
denial of justice. 265
The second view to distinguish an unjust judgment from a substantive denial of justice is
that a “manifest” error should also include procedural defects to distinguish itself from a “mere”
error. 266 However, a substantive error can also be a natural outcome of procedural defects so the
basis of liability is defect in the judicial proceeding, not the content of the judgment.
The third view points to the “inferior quality of judgments” implied from serious errors
made by the judge. 267 This theory, despite different descriptions, eventually links to the element
of “bad faith” or “procedural defeats” discussed above. 268 A more problematic issue related to
this view is the standard for the quality of a judgment. Given the variety of legal systems and
legal writing styles, it is almost impossible to identify a global standard. Furthermore, the task of
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investment tribunals and the investment arbitration mechanism is not to standardize national
legal systems.
The fourth view is that such a manifest unjust judgment may suggest that the judge is
incompetent. 269 This extends to then question whether the host state fulfilled its obligation to
provide a functional judicial system. However, this approach is also problematic. First, one
questionable decision hardly justifies the conclusion that a judge is incompetent unless
circumstantial evidence is produced. If the decision is of a character, as Fitzmaurice suggests,
“that no competent judge could have made,” 270 then the erroneous judgment may indeed indicate
the judge is incompetent. Still, such conclusion should be drawn very carefully and be supported
by other circumstantial evidence. Moreover, one may wonder whether it is even necessary to
have this standard because it is almost impossible to prove that the standard is met. Second, even
if the judge is found incompetent, the existence of one incompetent judge does not necessarily
justify the conclusion that the state’s whole legal system is flawed. There is no international
obligation for a state to guarantee every single judge in its legal system is competent. States may
make mistakes in choosing judges, just like judges may make errors in deciding cases. If a mere
error in the judgment itself does not invoke international liability, then the existence of one
single incompetent judge does not invoke international liability either.
Each approach discussed above has its own problems. In fact, they each add more
confusion and difficulty to the already complicated notion of denial of justice.
In practice, some investment arbitration tribunals accept an international wrongdoing
standard for “substantive denial of justice.” The tribunal in Mondev formulated the applicable
test for denial of justice as follows:
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In the end the question is whether, at an international level and having regard to generally
accepted standards of the administration of justice, a tribunal can conclude in the light of
all the available facts that the impugned decision was clear improper and discreditable,
with the result that the investment has been subjected to unfair and inequitable
treatment. 271
On the one hand, the tribunal is mindful that “international tribunals are not courts of
appeal,” 272 on the other hand, the tribunal considers it appropriate to determine whether the
national judgment is “clear improper and discreditable.” If there are no procedural defeats in the
court proceedings, how can international tribunal conclude that the national judgment is “clear
improper” without re-establishing the facts of the case, interpreting and applying the national
law, and assessing evidence at the trial? These are all the tasks for national courts. If there are
procedural breaches, the wrong can fall into the “traditional” concept of denial of justice without
the need to recognize a “substantive denial of justice.” As a general rule, an international tribunal
should not analyze the merits of a national judgment and make a conclusion as to its propriety.
In Jan de Nul, the tribunal first confirmed that “it is not the role of a tribunal constituted
on the basis of a BIT to act as a court of appeal for national courts” 273 and then went on to state
that its task was “to determine whether the [national] Judgment is ʻclearly improper and
discreditableʼ in the words of the Mondev tribunal.” 274 In Jan Oostergetel, the tribunal, citing
Jan de Nul, opined, under the subtitle of “substantive denial of justice,” that “the task of the
Tribunal is to determine if the outcome of the bankruptcy proceedings is discreditable and
offensive to judicial propriety” 275 with the acknowledgment that “[i]t is indeed common ground
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that the role of an investment tribunal is not to serve as a court of appeal for national courts.” 276
Although, none of these tribunals found the respondent state liable for “substantive denial of
justice,” the approach adopted is questionable based on the aforementioned reasons.
In the view of some legal authors, a practical way to reduce confusion is to completely
reject the concept of “substantive denial of justice.” For example, Professor Paulsson suggests
that misapplication of national law has no bearing on the issue of state responsibility, and that
cases with exceptional circumstance should be dealt with as bias or violation of due process. 277
The only resistance to this extreme position is the concern that there is a need to leave the
tribunal with discretional power to deal with exceptional circumstances. However, such worry is
unnecessary. The trend as international law develops, especially in the field of international
investment treaties, is to establish more concrete standards for state responsibility. The term
“denial of justice” has gradually changed from a common ground of state responsibility to a
liability standard with specific content. Although debate remains on the scope of this concept, the
trend is clear. Accepting that denial of justice is purely procedural helps clarify this term with
other liability standards and facilitates the development and clarification of other principles in
international investment law, such as the FET standard.
As rightly pointed out by one investment tribunal, “the standard of denial of justice in
international law does not protect against possibly wrong decisions of a court” 278 and there is no
international obligation for a state to guarantee all decisions rendered by its judiciary are
substantively correct. In the words of the Loewen tribunal,
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Too great a readiness to step from outside into the domestic arena, attributing the shape
of an international wrong to what is really a local error (however serious), will damage
both the integrity of the domestic judicial system and the viability of [the investment
treaty] itself. 279
IV. Application of Denial of Justice in Investment Arbitration
This section analyzes the application of the denial of justice principle in investment
arbitration cases. Although the ruling of an investment arbitral tribunal does not have a binding
effect on other tribunals, this study demonstrates that previous awards are often cited by later
tribunals to support their own reasoning.
The first investment arbitration case with important bearings on the issue of denial of
justice is the Amco case. 280 The first award was rendered in 1984 but then subsequently
challenged and annulled and the second tribunal rendered its final award in 1990. The claimants
in this case mainly complained of three sets of facts: the take-over of the hotel, the revocation of
the business license, and the decisions of the Jakarta courts to invalidate the investment
contracts. In the first award, the tribunal held that the Indonesian government was responsible for
the take-over and the revocation of license. 281 For the purpose of the discussion here, however,
analysis focuses on the tribunals’ reasoning regarding the local court proceedings and decisions.
The first tribunal decided not to review the decisions of the Jakarta courts for three
reasons. First, it found no denial of justice in the local court proceedings. The tribunal stated that
“it is common ground in international law that the international responsibility of a State is not
committed by the acts of its municipal courts, except where such acts amount to denial of
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justice” 282 and that “however broadly the concept of denial of justice may be construed and
applied, the Tribunal is of the view that the proceedings in the Jakarta Courts do not lead us to
consider that there was one in the instant case.” 283 It added that “the fact that the Tribunal will
not adhere to such finding (of the Jakarta courts) does not mean that by expressing a different
opinion, the Jakarta Courts committed a denial of justice, for which the Republic of Indonesia
could be held internationally responsible.” 284 Second, the tribunal concluded that it had no
jurisdiction over the case before the national courts which involved a third private party. 285
Third, the license was not revoked by the courts but by the government agency. 286 This
reasoning implies two things: first, denial of justice is procedural according to this tribunal;
second, the fact that an international tribunal holds a different opinion from that of the national
court has no decisive effect on state responsibility issue.
Interestingly, the second tribunal in Amco applied denial of justice to the administrative
acts because it saw “no provision of international law that makes impossible a denial of justice
by an administrative body.” 287 The second tribunal concluded that the irregularities in the
administrative body’s decision to revoke the claimant’s license constituted a denial of justice. 288
In deciding whether a denial of justice occurred, the second tribunal referred to, inter alia, the
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test in the ELSI case: “a willful disregard of due process of law, an act which shocks, or at least
surprise, a sense of judicial propriety.” 289
In ELSI, the United States claimed diplomatic protection against Italy on behalf of two
American companies for losses suffered from their wholly-own subsidiary in Italy, which
allegedly resulted from acts and omissions of the Italian government, and therefore breached the
Treaty of Friendship, Commerce, and Navigation between the United States and Italy. 290 In
ELSI, the “willful disregard of due process of law, an act which shocks, or at least surprise, a
sense of judicial propriety” test was applied to decide “arbitrariness” under international law. 291
The second tribunal in Amco deemed it appropriate to “borrow” the test and turn it into a test for
denial of justice concerning procedural irregularities in administrative acts in the context of
investment arbitration.
After Amco, there were a series of investment arbitral awards addressing the issue of
denial of justice within the framework of NAFTA: 292 the Azinian award in 1999, 293 Mondev in
2002, 294 ADF 295 and Loewen 296 in 2003, and Waste Management in 2004. 297 Outside the NAFTA
regime, there was Petrobart in 2005, 298 Amto 299 and Jan de Nul in 2008, 300 Pantechniki 301 and
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Siag 302 in 2009, Chevron & Texaco in 2010, 303 CJSC, 304 Vocklinghaus, 305 and Spyidon
Roussali 306 in 2011, Jan Oostergetel in 2012, 307 Arif 308 and ECE 309 in 2013, and Mamidoil Jetoil
in 2015. 310
There are two main reasons to separate these cases into two groups. First, it is helpful to
analyze cases chronologically based on the same investment treaty. Second, the FET standard in
NAFTA is linked to the international minimum standard through binding treaty interpretations
while outside the NAFTA regime there is no such restriction. Because denial of justice claims in
investment arbitration are often brought under the FET standard, this categorization is
particularly useful to find out whether such restriction in interpretation of the FET standard
indeed affects the application of denial of justice.
The first NAFTA case on denial of justice is Azinian. 311 In this case, the claimants, as
shareholders in a Mexican corporation, contended that the Mexican government breached its
obligations under NAFTA through the acts of one of its city councils that annulled a concession
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contract between the municipal authority and the Mexican corporation held by the claimants. 312
Before initiating the NAFTA claim, the claimants challenged the decision to cancel the
concession contract by the city council in three levels of the Mexican courts, without success. 313
The claimants first alleged violations under both Article 1105 (Minimum Standard of Treatment)
and Article 1110 (Expropriation) but eventually pursued their claims only under Article 1110. 314
The tribunal in Azinian observed that the claimants did not allege denial of justice with
respect to the decision made by the Mexican courts but directed their complaints against the city
council. The tribunal found that target “fatal” to the claimants’ case because if the invalidity of
the concession contract was confirmed by the competent courts in Mexico, there was no contract
to be expropriated. 315 This led the tribunal to deny the expropriation claim.
The tribunal then went further and explained that even if the claimant pursued a denial of
justice claim, that claim would also fail. 316 The tribunal opined that it was not enough to show
that the decisions were wrongly rendered to hold a state liable for its judicial decisions; more
needs to be proven, such as denial of justice or another act recognized as an international
wrong. 317 In the tribunal’s view, there are four types of denial of justice: denial of access to the
courts, undue delay, serious inadequacy in the administration of justice, and lastly, “the clear and
malicious misapplication of the law.” 318 The tribunal considered that misapplication of the
national law could be a denial of justice if such error was “clear and malicious” but
maliciousness or bad faith by local courts is not easy to prove.
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Mondev is an important case along this line from many perspectives. First, the Mondev
tribunal elaborated the standard of denial of justice in the context of NAFTA. Article 1105(1) of
NAFTA, provides that “[e]ach Party shall accord to investments of investors of another Party
treatment in accordance with international law, including fair and equitable treatment and full
protection and security.” 319 Meanwhile, the Free Trade Commission, the authority that issues
official and binding interpretations on the meaning of the provisions of NAFTA, adopted, inter
alia, interpretations on Article 1105(1). According to these interpretations, the treatment
accorded to foreign investors by such provision is the “customary international law minimum
standard of aliens.” 320 The question was then put before the tribunal: what was the content of the
minimum standard under customary international law in relation to the administration of justice?
The tribunal noted that the test in ELSI was adopted by the Amco tribunal in the context of denial
of justice and agreed that such a test was “useful” in that context.321 The following is an oftenquoted passage from the Mondev tribunal:
The test is not whether a particular result is surprising, but whether the shock or surprise
occasioned to an impartial tribunal leads, on reflection, to justified concerns as to the
judicial propriety of the outcome, bearing in mind on the one hand that international
tribunals are not courts of appeal, and on the other hand that Chapter 11 of NAFTA (like
other treaties for the protection of investments) is intended to provide a real measure of
protection. In the end the question is whether, at an international level and having regard
to generally accepted standards of the administration of justice, a tribunal can conclude in
the light of all the available facts that the impugned decision was clearly improper and
discreditable, with the result that the investment has been subjected to unfair and
inequitable treatment. 322
The Mondev tribunal endorsed the application of the ELSI test in the context of denial of
justice, but with a different emphasis point. In Amco, this test was applied with emphasis on the
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first half—“a willful disregard of due process of law”—while in Mondev, the descriptive part—
“an act which shocks, or at least surprise, a sense of judicial propriety” —became the test itself.
Second, as indicated in Mondev, in the specific context of NAFTA and its official
interpretations, denial of justice, as the minimum standard for the administration of justice under
customary international law, has merged with the standards of fair and equitable treatment and
full protection and security. 323
Third, the tribunal observed that the international minimum standard in Article 1105 of
NAFTA should not be confined to the Neer principle but should be interpreted according to
customary international law with an evolutionary character. 324
Fourth, while emphasizing that “it is not the function of NAFTA tribunals to act as courts
of appeal,” 325 the tribunal conducted substantive review on the impugned decisions. 326 The test
was applied to find out whether the decision, taking into account all circumstances in the case,
surprised or shocked a sense of judicial propriety. The test involved detailed review of the
content of the national judgment and left room for substantive denial of justice.
ADF, however, was not a typical case for denial of justice. 327 The measures challenged
by the claimants in that case were taken by an administrative agent, not the judiciary. However,
the tribunal’s opinion substantively impacted the application of denial of justice in subsequent
investment arbitration cases. 328 The ADF tribunal held that “something more than simple
illegality or lack of authority under the domestic law of a State is necessary to render an act or
measure inconsistent with the customary international law requirements of Article 1105(1)…” 329
323
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Although the tribunal did not expressly explain the reference to “something more,” the reasoning
of the tribunal implied that arbitrariness and discrimination fall within the notion of “something
more.” 330 This observation can apply equally to acts of the judiciary. Violation of domestic law
or lack of jurisdiction under domestic law does not have international character without showing
“something more.”
Loewen is another important case on the issue of denial of justice under the NAFTA
regime. The Loewen tribunal held that bad faith or malicious intent was not required to find
denial of justice and that “[m]anifest injustice in the sense of a lack of due process leading to an
outcome which offends a sense of judicial propriety is enough.” 331 However, according to the
tribunal, “[a] decision which is in breach of municipal law and is discriminatory against the
foreign litigant amounts to manifest injustice according to international law.” 332 Endorsing the
formulation of denial of justice in ELSI and Mondev, the Loewen tribunal found that although the
local court trial and its outcome fell short of the minimum standard of international law for fair
and equitable treatment, there was no breach of Article 1105 because the claimant failed to
demonstrate that the exhaustion of local remedies rule was satisfied. 333
Furthermore, in Waste Management, the tribunal endorsed the concept of denial of justice
in Azinian, Mondev, ADF, and Loewen. 334 It considered the following elements important in
regard to denial of justice: arbitrariness, discrimination, due process, bias, and whether the
judgment was supported by reasons. 335
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This analysis provides several observations on investment treaty cases in the NAFTA
regime. First, a denial of justice claim brought under NAFTA must be examined against the
standards set forth in Article 1105(1), which includes the FET standard as well as the FPS
standard. Second, the applicable test for denial of justice in the context of investment arbitration
was introduced from the ELSI case at the ICJ. It was developed by other tribunals and eventually
established by the Mondev tribunal. Third, the test formulated by the Mondev tribunal has been
consistently followed in later arbitral practice.
Outside the NAFTA regime, there are also many investment arbitration cases involving
state responsibility for denial of justice. Most of them were brought under BITs 336 and a few
were based on the Energy Charter Treaty. 337
In Amto, the claimant complained that the treatment it received while enforcing its
contractual rights before the local courts amounted to a denial of justice. 338 With respect to the
applicable test for denial of justice, the tribunal referred to the standard formulated by the
336
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Mondev tribunal. 339 In addition, the tribunal emphasized that “the experience of an investor in
domestic courts may involve a series of decisions, and these decisions should be considered in
their entirety.” 340
In Petrobart, the tribunal was persuaded that collusion existed between the executive and
the judiciary. 341 It concluded that the national court order directly responded to instructions from
the executive and the stay of execution for an effective judgment constituted “a clear denial of
justice contrary to international law.” 342
In Jan de Nul, the tribunal identified two sets of facts that could trigger state
responsibility under the FET standard of the relevant BIT: one involved acts and omissions in
national judicial proceedings and court judgment, the other concerned the acts and omissions of
the administrative agencies. 343 As a general rule, the tribunal considered that “the fair and
equitable treatment standard encompasses the notion of denial of justice.” 344 It then decided to
apply different tests to these two sets of facts: judicial acts were reviewed under the principles of
denial of justice, while administrative acts were reviewed under the standards of fair and
equitable treatment. 345
The Jan de Nul tribunal considered the denial of justice test adopted by Loewen to
“constitute good guidance.” 346 It accepted that the notion of denial of justice indicates
“[m]anifest injustice in the sense of a lack of due process leading to an outcome which offends a
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sense of judicial propriety.” 347 By reference to the “clear improper and discreditable” test
suggested by the Mondev tribunal, the tribunal in Jan de Nul concluded that “[d]enial of justice
may occur irrespective of any trace of discrimination or maliciousness, if the judgment at state
shocks a sense of judicial propriety.” Although the “clear improper and discreditable” test in
Mondev was applied in the context of Article 1105(1) of NAFTA, where the FET standard is
linked to the minimum standard of customary international law, the tribunal in Jan de Nul
applied this test where the relevant BIT made no specific reference to the minimum standard in
customary international law with respect to the FET standard therein. 348
The tribunal further opined that acts of the judiciary may constitute a “procedural denial
of justice” or “substantive denial of justice.” 349 Under the sub-section of “procedural denial of
justice,” the tribunal analyzed issues of due process, the duration of the proceedings, and the
conduct of the local court. 350 The tribunal did not find a breach of due process in that case. 351
Instead, it opined that a ten year period for obtaining a first instance judgment was “certainly
unsatisfactory” but, considering the complexity of the case and the extensiveness of parties’
submissions, the long duration did not amount to a denial of justice. 352 With respect to the
claimants’ allegation that the local court exceeded its authority, the tribunal decided to not
review the scope of jurisdiction of the local court or the application of law unless the case
resulted in discrimination or severe impropriety. 353
Under “substantive denial of justice,” the tribunal started with the following statements:
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As explained above, the Claimants contend that the [Suez Canal Authority] committed a
fraud which the Ismaïlia Court failed to remedy. In order to determine whether the
Ismaïlia Judgment is “improper and discreditable” because it did not remedy the fraud,
the Tribunal needs to first establish whether there was a fraud. If the Tribunal finds a
fraud, it will then have to examine if the Ismaïlia Judgment was "improper" because it
did not redress it. To analyze whether there was a fraud, the Tribunal will look to the
facts prior to the date on which the Judgment was rendered. As already mentioned, these
facts will only be analyzed through the prism of the claim for denial of justice. 354
Earlier in the Award, the tribunal held that the acts of the Suez Canal Authority could not
be attributed to the government of Egypt. 355 This conclusion made the Suez Canal Authority a
third party of the investment dispute before the tribunal. From the above statement, it is clear that
the tribunal stepped in the shoes of the local court and re-investigated the facts to determine
whether the judgment in question was “improper and discreditable.” After its own investigation,
the tribunal decided that the Suez Canal Authority did not commit a fraud and therefore, the local
court did not fail to remedy. 356 Consequently, there was no issue of substantive denial of
justice. 357 In exercising its adjudicative power, the tribunal subjected the correctness of the
national court to its review. This approach was not consistent with the “non-court of appeal”
doctrine as well as the common practice of international courts (as discussed in Chapter 1) or
other investment tribunals.
In Pantechniki, after reiterating that a mere error in application of domestic law does not
itself constitute a denial of justice, the sole arbitrator adopted the very high standard set forth by
Judge Fitzmaurice: the error must be the kind that “no competent judge could reasonably have
made.” 358 In the words of the arbitrator, a finding of denial of justice “would mean that the state
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had not provided a minimally adequate justice system.” 359 The sole arbitrator did not follow the
Mondev formula but, instead, adopted an approach close to the Neer principle. The claimant later
dropped its claim against the Ministry of Public Works before the Supreme Court of Albania
during the ICSID hearing, which was fatal to the claimant’s denial of justice claim because it
acted against the rule of exhaustion of local remedies. 360
In Siag, the tribunal analyzed denial of justice under the FET standard. 361 It observed that
the FET standard includes, among others, the notion of due process and that “[a] failure to allow
a party due process will often result in a denial of justice.” 362 In its Award, the tribunal found
that the actions of the Egyptian government violated due process requirements while
expropriating the claimants’ investment. 363 It then concluded that “the failure to provide due
process constituted an egregious denial of justice” and therefore breached the FET standard in
the pertinent BIT. 364 Note that the tribunal applied the concept of denial of justice to actions of
the executive branch of the government, not the acts of the judiciary. Furthermore, there was no
analysis with respect to exhaustion of local remedies in the Award, which differs from the
general understanding that exhaustion of local remedies is a substantive requirement for finding
denial of justice. 365
In Chevron & Texaco, the claimants alleged that the respondent State committed a denial
of justice under customary international law and/or breached its obligations under the USEcuador BIT on the basis of undue delay and manifestly unjust decisions by the Ecuadorian
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courts. 366 This kind of case would typically be decided under the principle of denial of justice,
however, the tribunal adopted a different approach. In the US-Ecuador BIT, there was a specific
provision requiring Ecuador provide “effective means of asserting claims and enforcing rights
with respect to investment, investment agreements, and investment authorizations.” 367 The
tribunal considered the obligation to provide “effective means” lex specialis and independent
from the principle of denial of justice, although the two concepts may largely overlap. 368
In the tribunal’s view, the “effective means” standard was “an independent treaty
standard to address a lack of clarity in the customary international law regarding denial of
justice,” 369 and, therefore, “a distinct and potentially less-demanding test is applicable under this
provision as compared to denial of justice under customary international law.” 370 The tribunal
found that Ecuador violated the “effective means” standard because the claimants’ cases were
pending before its courts for over 13 years. 371 With that conclusion, the tribunal opined that it did
not need to examine other claims put forth on the basis of other BIT provisions, such as the FET
standard, the FPS standard, and denial of justice under customary international law, because no
additional breach would affect the issue of damages. 372
Despite finding liability under the “effective means” standard, the tribunal still deemed it
is relevant to examine the issue of exhaustion of local remedies. The tribunal concluded that
although the “effective means” standard was not subject to the same strict requirement of
366
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exhaustion of local remedies as required for denial of justice, a certain degree of exhaustion must
to be proven. 373 According to the tribunal, it “must consider whether a given claimant has done
its part by properly using the means placed at its disposal. A failure to use these means may
preclude recovery if it prevents a proper assessment of the ‘effectiveness’ of the system for
asserting claims and enforcing rights.” 374
In the CJSC case, the claimants challenged the decisions of the national courts which, in
the claimants’ view, failed to correct the decisions of the tax authorities and therefore constituted
a denial of justice and a breach of the FET standard in the BIT. 375 The tribunal first found that
there was no violation of due process in the court proceedings. 376 Then, the tribunal recognized
that the FET standard also applied to judicial acts but that the bar for denial of justice under the
investment treaty was “rather high.” 377 The tribunal views that claims for breach of the FET
standard arising from the acts of the judiciary would be evaluated under the principle of denial of
justice as a sub-test of the FET standard.
With respect to the applicable test for denial of justice, the CJSC tribunal endorsed the
analysis of the tribunal in Waste Management and other cases along the line, such as S.D. Myers,
Mondev, ADF, and Loewen. 378 According to the tribunal, although the conclusion of the national
court differed from that of the tribunal, it did not constitute a denial of justice in the absence of
other elements, such as arbitrariness, discrimination, due process, and bias, as suggested by the
Waste Management tribunal. 379 The tribunal also considered that “even if the [national court] had
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been wrong in its conclusion, this does not mean that this would constitute a denial of justice
under the Treaty or international law.” 380
Later in the year after the CJSC Award, the tribunal in Vocklinghaus held that:
It is well accepted that any investment claim tribunal faced with an allegation of ‘denial
of justice’ must be astute to avoid the assumption of the role of a court of appeal over
foreign domestic courts. It is equally well established that mere judicial error, even if it
results in serious injustice, does not amount to a denial of justice in the context of a
Treaty claim. 381
The same tribunal, citing the Loewen case, went on to state that for a party to succeed in a
claim of substantive denial of justice, “manifest injustice,” or “gross unfairness,” a “flagrant and
inexcusable violation” motivated by bad faith and “a failure of the judicial system as a whole”
must be shown. 382 This tribunal found that a showing of bad faith and a systematic failure of the
judiciary are necessary to find a substantive denial of justice. Serious injustice without a finding
of bad faith is mere judicial error, and manifest injustice motivated by bad faith is a substantive
denial of justice. In the end, the tribunal adopted the Mondev test and concluded that the
decisions of the local courts were not “clearly improper and discreditable.” 383
In Spyidon Roussali, the tribunal took a rather straightforward view that denial of justice
means violation of the principle of due process. 384 It concluded:
Denial of justice – that is, a failure of due process – constitutes a violation of the Fair and
Equitable Treatment standard. On the other hand, an ‘erroneous judgment’ by a court
would not violate the treaty in the absence of a denial of justice, that is, a violation of the
due process principle. 385
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The tribunal found that the basis of state responsibility under investment treaties is a
violation of due process, not the content of the judgment. This tribunal rejected the concept of
“substantive denial of justice.”
One year later, in 2012, an UNCITRAL tribunal in the Jan Oostergetel case also dealt
with the issue of denial of justice as an investment treaty breach. 386 The tribunal in this case, like
the Jan du Nul tribunal, separated its analysis into two sections: “procedural denial of justice”
and “substantive denial of justice.” 387 The tribunal emphasized that denial of justice should be
regarded as “a systematic injustice.” 388 In its opinion, “a denial of justice implies the failure of a
national system as a whole to satisfy minimum standards.” 389 Under the “procedural denial of
justice” account, the tribunal analyzed the issues of due process and the duration of the national
judicial proceedings and found no breach as to denial of justice and the FET standard. 390 In
considering whether undue delay occurred in the court proceedings, the tribunal adopted the
view of the Chevron tribunal that “the complexity of the case, the behaviour of the litigants
involved, the significance of the interests at stake, and the behaviour of the courts” should be
taken into account. 391
With regard to “substantive denial of justice,” the tribunal in Jan Oostergetel stated that:
In this context, the task of the Tribunal is to determine if the outcome of the bankruptcy
proceedings is discreditable and offensive to judicial propriety. This high threshold
reflects the demanding nature of a claim for a denial of justice in international law. It is
indeed common ground that the role of an investment tribunal is not to serve as a court of
appeal for national courts. 392
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It also concluded that “[a]s regards a claim for a substantial denial of justice, mere
suggestions of illegitimate conduct, general allegations of corruption and shortcomings of a
judicial system do not constitute evidence of a treaty breach or violation of international law.” 393
In Arif, the tribunal made it clear that “international law allows a free-standing claim for
denial of justice and […] such claim can only be successfully pursued by a person that was
denied justice through court proceedings in which it participated as a party.” 394 In the opinion of
the tribunal, “[c]laims for denial of justice protect foreigners against delictual acts of the
judiciary.” 395 When analyzing denial of justice under the FET standard, the tribunal was mindful
that it must “refrain from playing the role of ultimate appellate courts.” 396
With regard to the applicable test of denial of justice under the FET standard, the tribunal
opined:
The responsibility of States not to breach the fair and equitable treatment standard
through a denial of justice is engaged if and when the judiciary has rendered final and
binding decisions after fundamentally unfair and biased proceedings or which misapplied
the law in such an egregiously wrong way, that no honest competent court could have
possibly done so. 397
Two main points may be taken from the preceding passage. First, breach of the FET
standard by acts of the judiciary should be examined under the principle of denial of justice.
Here, denial of justice operates as a sub-account under the general principle of the FET standard
specifically dealing with national judicial conduct. Second, denial of justice can be found in both
procedural and substantive perspectives. For a “procedural denial of justice,” the test is whether
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the proceedings are “fundamentally unfair and biased.” 398 For a “substantive denial of justice,”
the test is whether the misapplication of national law in the decision was done “in such an
egregiously wrong way, that no honest competent court could have possibly done so.” 399 Of
course, this is a very high threshold. The tribunal in Arif analyzed the content of the impugned
judgments and concluded that while a better approach may be adopted by other courts with
different legal traditions the application of the national court is not “so egregiously wrong that no
competent and honest court would use them.” 400
The tribunal in ECE opined that “denial of justice is not limited to judicial proceedings
but may equally occur in administrative proceedings” 401 and that “a denial of justice in respect of
an investment constitutes one form of treatment by a respondent State that would in general
result in a violation of the fair and equitable treatment standard.” 402 The tribunal also concluded
that “[w]hile the facts underlying a particular claim might also be characterized as resulting in a
denial of justice, this does not mean that more stringent conditions applicable to a claim for
denial of justice must necessarily apply to other claims to which the same facts may give rise.” 403
This statement potentially indicates that the same set of facts, if not meeting the high bar for
denial of justice, may still trigger other treaty obligations. It is not clear whether the tribunal had
specific judicial acts in mind when making this statement or whether it was just limit to
administrative acts that may also amount to a denial of justice.
If this statement also applies to acts of the judiciary, it may mean a brand-new approach
to denial of justice in investment arbitration cases. So far, the case law shows that, despite the
398
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disagreements as to whether a free-standing denial of justice claim under customary international
law should be allowed in a BIT context, the acts of the judiciary may constitute a breach of the
FET standard only via denial of justice. 404 However, the ECE tribunal did not elaborate this point
and instead discussed issues of due process, legitimate expectations, and transparency. 405
In Mamidoil Jetoil, the tribunal also handled the denial of justice claim under the FET
standard. 406 It held that:
A claim of denial of justice must not be cofounded with an appeal against decisions of
national judiciary. The Tribunal is not a super-appellate court. It has no competence to
muse over the question of whether the majority of the [host State’s] Supreme Court was
right when it overturned a decision of a first instance court. 407
After “a review of material before it and a careful reading of the Supreme Court’s
decision,” the tribunal concluded that “[the impugned judgment] is not clear improper,
discreditable or in shocking disregard of Albanian law. The Judgment is reasoned,
understandable, coherent and embedded in a legal system that is characterized by a division
between public and private law as well as civil and administrative procedures.” 408 Meanwhile,
the relevant BIT did not explicitly include the FET standard, however, due to consent from the
respondent State, this standard was introduced and applied to the dispute regardless of the
existence of a Most Favored Nation (MFN) clause.
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CHAPTER 4
FET AND FPS STANDARDS

I. The Notion of Fair and Equitable Treatment Standard
Most BITs require a contracting party to accord investors from another contracting party
fair and equitable treatment with respect to their investments in that state. This is the FET
standard. However, the content of the FET standard remains controversial despite its frequent
application in investment treaty arbitration. 409 The challenge to define this standard largely
comes from the attempt to turn a descriptive term, “fair and equitable treatment,” into a term of
art with specific meaning. In addition, the vague and broad content of the FET standard leads to
difficulties and confusion in determining the degree of liability and the standards of
compensation for a breach of this standard. 410
In early investment arbitration cases, the FET standard was interpreted together with the
FPS standard as “an obligation of vigilance, in the sense that [the host State] shall take all
measures necessary to ensure the full enjoyment of protection and security of [investments from
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other parties to the investment treaty] and should not be permitted to invoke its own legislation to
detract from any such obligation.” 411
In general, there are two views regarding the FET standard. The first is that the FET
standard does not provide treatment beyond customary international law, or, in other words, the
proper test under the FET standard is the so-called “international minimum standard.” Typical
examples of this view are the official interpretation of NAFTA Article 1105 (FCT
Interpretation) 412 and the practice of NATFA tribunals. However, what constitutes the
international minimum standard in treatment of aliens is by no means settled. The controversy
largely focuses on whether the international minimum standard should be confined to the Neer
Principle. 413 The second view is that the FET standard offers more protection than IMS; the
extreme position considers it an autonomous treaty standard separate from customary
international law. 414
The FCT Interpretation, in its relevant part, reads:
B. Minimum Standard of Treatment in Accordance with International Law
1. Article 1105(1) prescribes the customary international law minimum standard of
treatment of aliens as the minimum standard of treatment to be afforded to investments of
investors of another Party.
2. The concepts of ‘fair and equitable treatment’ and ‘full protection and security’ do not
require treatment in addition to or beyond that which is required by the customary
international law minimum standard of treatment of aliens.
3. A determination that there has been a breach of another provision of the NAFTA, or of
a separate international agreement, does not establish that there has been a breach of
Article 1105(1). 415
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NAFTA tribunals, subject to the binding FCT Interpretation, have ruled that the FET
standard and the FPS standard are not independent from the standard already recognized under
customary international law but reconfirm the existing elements of that standard. 416 According to
the tribunal in ADF, “any general requirement to accord ‘fair and equitable treatment’ and ‘full
protection and security’ must be disciplined by being based on State practice and judicial or
arbitral case law or other sources of customary or general international law.” 417
Even the FET standard in Article 1105(1) has been confined to the minimum standard of
customary international law; the actual application of this standard, through the interpretation of
NAFTA tribunals, is much less demanding compared to the Neer Principle. NAFTA tribunals
take the view that the concept of customary international law incorporated in the FCT
Interpretation refers to the customary law recognized at the time when NAFTA came into force
rather than any earlier standard of treatment of aliens which is typically represented by the Neer
Principle. 418 The standard of treatment of aliens is “consistently in a process of development.” 419
As summarized by the Waste Management tribunal, the general standard under Article
1105 is:
[T]he minimum standard of treatment of fair and equitable treatment is infringed by
conduct attributable to the State and harmful to the claimant if the conduct is arbitrary,
grossly unfair, unjust or idiosyncratic, is discriminatory and exposes the claimant to
sectional or racial prejudice, or involves a lack of due process leading to an outcome
which offends judicial propriety—as might be the case with a manifest failure of natural
justice in judicial proceedings or a complete lack of transparency and candour in an
416
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administrative process. In applying this standard, it is relevant that the treatment is in
breach of representations made by the host State which were reasonably relied on by the
claimant. 420
Several key elements for the standard can be identified in the preceding passage:
arbitrariness, discrimination, due process, transparency, and legitimate expectation.
Outside the NAFTA regime, the FET standard, regardless of its content, is generally
treated as an independent treaty standard in international law. To apply the broad and abstract
concept of “fair and equitable treatment” as a practical standard for state responsibility,
investment tribunals have developed several principles under the FET standard, which are
similar to those identified by NAFTA tribunals. 421
Most tribunals accept that the role of the FET standard varies in each case. One tribunal
stated, “[t]he fair and equitable treatment (‘FET’) standard is a broad requirement, the
application of which depends on the particular facts of each case.” 422 The tribunal in PSEG held
that:
The standard of fair and equitable treatment has acquired prominence in investment
arbitration as a consequence of the fact that other standards traditionally provided by
international law might not in the circumstances of each case be entirely appropriate. This
is particularly the case when the facts of the dispute do not clearly support the claim for
direct expropriation, but when there are notwithstanding events that need to be assessed
under a different standard to provide redress in the event that the rights of the investor
have been breached.
Because the role of fair and equitable treatment changes from case to case, it is
sometimes not as precise as would be desirable. Yet, it clearly does allow for justice to be
done in the absence of the more traditional breaches of international law standards. This
role has resulted in the concept of fair and equitable treatment acquiring a standing on its
own, separate and distinct from that of other standards, albeit many times closely related
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to them, and thus ensuring that the protection granted to the investment is fully
safeguarded. 423

II. Interaction between the FET Standard and Denial of Justice in Investment Arbitration
It is generally accepted that the requirement of fair and equitable treatment prohibits
denial of justice. In most cases, as discussed below, where the challenged act comes from a state
judiciary, the general approach is to analyze whether there is a denial of justice within the ambit
of the FET standard. In rare cases where the FET standard is absent from a BIT, denial of justice
is recognized as an independent principle in customary international law for investment
arbitration. 424
Under NAFTA, a denial of justice claim is examined under the standards in Article
1105(1), which provides: “[e]ach Party shall accord to investments of investors of another Party
treatment in accordance with international law, including fair and equitable treatment and full
protection and security.” 425 Mondev was the first case where a NAFTA tribunal issued an
opinion on the applicable standard of denial of justice under Article 1105(1) in light of the FTC’s
interpretation. 426 The Mondev tribunal formulated the test for denial of justice within the rubric
of Article 1105 and referred to minimum standards under customary international law. 427 In
Loewen, the tribunal opined that the FTC’s interpretation made it clear that the FET standard and
the FPS contained in Article 1105(1) were not free-standing obligations but “constituted
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obligations only to the extent that they are recognized by customary international law.” 428 And,
in the view of the Loewen tribunal, “customary international law is concerned with denials of
justice in litigation between private parties.” 429 The tribunal in Waste Management endorsed the
views presented in Mondev, ADF, and Loewen, finding that the FET standard and the FPS
standard in Article 1105(1) did not add any new elements to the existing minimum standard
recognized by customary international law where denial of justice rests at the center. 430
The relationship between the FET standard and denial of justice is contained in Article
10(1) of the Energy Charter Treaty (ECT), which provides:
Each Contracting Party shall, in accordance with the provisions of this Treaty, encourage
and create stable, equitable, favourable and transparent conditions for Investors of other
Contracting Parties to make Investments in its Area. Such conditions shall include a
commitment to accord at all times to Investments of Investors of other Contracting
Parties fair and equitable treatment. Such Investments shall also enjoy the most constant
protection and security and no Contracting Party shall in any way impair by unreasonable
or discriminatory measures their management, maintenance, use, enjoyment or disposal.
In no case shall such Investments be accorded treatment less favourable than that
required by international law, including treaty obligations. Each Contracting Party shall
observe any obligations it has entered into with an Investor or an Investment of an
Investor of any other Contracting Party. 431
The Amto tribunal took the view that denial of justice is “a manifestation of a breach of
the obligation of a State to provide fair and equitable treatment and the minimum standard of
treatment required by international law.” 432 In contrast, the Petrobart tribunal took a slightly
different approach by recognizing denial of justice as a separate standard based on the wording
of Article 10(1)—that “[i]n no case shall such Investments be accorded treatment less favorable
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than the required by international law” —after it found the respondent State breached the FET
standard contained in the same Article. 433 Similarly, the tribunal in Mamidoil Jetoil examined the
issue of denial of justice as a subset under Article 10(1) of the ECT. 434
In investment arbitration cases brought under BITs, the analysis of denial of justice is
also largely contained with the scope of the FET standard. If the pertinent BIT does not provide
the FFT standard, the tribunal has often recognized denial of justice as an independent principle
under customary international law. 435
In Jan de Nul, the tribunal opined that the concept of denial of justice is integrated in the
broad standard of fair and equitable treatment. 436 With respect to procedural denial of justice, the
tribunal focused on the concept of due process, while in regard to substantive denial of justice,
the “clear improper and discreditable” test formulated by the Mondev tribunal was applied. 437
In Pantechniki, the pertinent BIT did not contain the FET standard. However, by consent
of the respondent State, this standard was incorporated into the treaty. 438 The sole arbitrator
viewed that such consent by the respondent State also allowed a claim for denial of justice. 439
In Siag, the tribunal adopted an indirect approach with respect to the relation between the
FET standard and denial of justice by connecting the two through the concept of “due
process.” 440 According to the Siag tribunal, due process is implicitly recognized under the FET
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standard. 441 The tribunal opined that “[t]he concepts of ‘due process’ and ‘denial of justice’ are
closely linked. A failure to allow a party due process will often result in a denial of justice.” 442
After finding that the actions of the respondent State violated the requirement of due process, the
tribunal concluded that “the failure to provide due process constituted an egregious denial of
justice.” 443 In this case, the tribunal applied the concept of denial of justice to administrative
actions, which differs from the traditional view of this concept.
In CJSC, the tribunal held that “[i]t is well established that the obligation to grant fair and
equitable treatment also extends to the judiciary but it is also well established that arbitral
tribunals have set the bar rather high before finding denial of justice as a BIT breach.” 444 Clearly,
the tribunal viewed the notion of denial of justice as encompassed within the FET standard.
In Spyridon Roussali, the tribunal adopted an approach similar to the one in Siag as to the
relation between the FET standard and denial of justice. 445 The tribunal in this case first
concluded that the broad FET standard contained, inter alia, the concrete principle of due
process. 446 It then made the following observation:
Denial of justice - that is, a failure of due process – constitutes a violation of the Fair and
Equitable Treatment standard. On the other hand, an ‘erroneous judgment’ by a court
would not violate the treaty in the absence of a denial of justice, that is, a violation of the
due process principle. 447
In the opinion of the tribunal, “denial of justice” was equivalent to “a failure of due
process,” a purely procedural concept. Like the Siag tribunal, the Spyidon Roussali tribunal also
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connected the concepts of “fair and equitable treatment” and “denial of justice” through the
intermediary concept of “due process.”
In Arif, the tribunal opined that denial of justice could be asserted as a free-standing claim
under international law and through the FET standard under a BIT as well. 448 With respect to the
relation between the FET standard and denial of justice, the tribunal observed:
It is true that many of the terms to describe one or the other sphere of international rights
and obligations (denial of justice or fair and equitable treatment) – such as ‘arbitrariness’,
‘discrimination’ ‘unfairness’ or ‘bias’ – are used interchangeably. This semantic overlap
might contribute to certain confusion. It does not imply, however, that both standards and
principles have merged into one and that the prerequisites as well as the consequences of
a claim for denial of justice and for the violation of a treaty standard of fair and equitable
treatment have become identical. Both types of claims are based in international law,
there is certainly and inevitably a continuous “cross-pollination” between the two, but
they remain distinct and specific. 449
The tribunal viewed denial of justice as a non-contractual obligation of a state in
international law and the FET standard as an international obligation of a contractual nature. 450
Cases that do not meet the high standard for denial of justice may still constitute a
violation of FET. In this regard, Judge Schwebel commented that “what in another case may or
may not be fair and equitable treatment by a State of foreign investment may involve procedural
matters, or matters of substance, or both, far removed from the confines and criteria of a denial
of justice.” 451 Similarly, the tribunal in ECE indicated the possibility that less demanding treaty
standards may apply to the same facts under a denial of justice claim. 452
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III. The Content of Full Protection and Security Standard
The FPS standard is another important standard contained in investment treaties with
respect to investment protection. Similar to the FET standard, in early investment arbitration
practice, tribunals had to resort to customary international law to interpret the FPS standard. 453
In the Asian Agricultural Products Award rendered in 1990, the tribunal faced the
difficult task of interpreting the FPS standard in a BIT context for the first time. 454 The claimant
in this case invoked Article 2(2) of the UK-Sri Lanka BIT and asserted that Sri Lanka breached
its obligation of “full protection and security.” 455 Article 2(2) of the BIT provides that
“investments of nationals or companies of either Contracting Party shall at all times be accorded
fair and equitable treatment and shall enjoy full protection and security in the territory of the
other Contracting Party.” 456
The tribunal first observed:
The Bilateral Investment Treaty is not a self-contained closed legal system limited to
provide for substantive material rules of direct applicability, but is has to be envisaged
within a wider judicial context in which rules from other sources are in integrated through
implied incorporation methods, or by direct reference to certain supplementary rules,
whether of international law character or of domestic law nature. 457
Having found support from numerous cases held by the ICJ and other claims
commissions, the Asian Agricultural Products tribunal rejected the idea that the FPS standard be
considered a strict liability standard. 458 According to the tribunal, the applicable test for the
obligation to provide “full protection and security” to foreign investment is the standard of due
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diligence. 459 That the obligation of the host state to provide protection and security is not
absolute but a matter of whether the state acted reasonably to provide adequate protection to the
foreign investment in light of the circumstances in that particular case is a view that has been
confirmed and supported by later arbitral tribunals. 460
As mentioned previously, in early investment arbitration cases, the FPS standard was not
treated as an independent treaty standard but rather joined with the FET standard to describe an
international wrongful act where the host state failed to fulfill its obligation of vigilance. 461 The
wording and structure of the treaty involved largely contributed to this treatment. If the treaty put
the FET standard and the FPS standard in the same sentence, they were likely to be interpreted as
a whole rather than two independent treaty standards. 462 Putting the FPS standard in a separate
paragraph or provision can indicate, however, that the contracting parties intend to treat it as an
independent treaty standard with specific meaning. 463 The FPS standard is now generally
regarded as an independent treaty standard in arbitral practice, benefiting from the development
of case law in investment arbitration and legal theories in regard on investment treaties,. 464 When
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considered an independent treaty standard, the main controversy over the FPS standard is
whether the obligation to provide protection and security is limited to police power protection.
In the earlier cases—such as Asian Agricultural Products, American Manufacturing &
Trading, and Wena Hotels—arbitral tribunals discussed the FPS standard where there was
physical violence and where, in the pertinent BITs, the FET standard and the FPS standard were
contained in the same sentence of a BIT provision. However, it is not clear whether the tribunals
in those cases intended to limit this standard to physical interference. 465
In the CME case, the tribunal faced a totally different situation—the treaty provided for
the FPS standard in a separate paragraph but there was no physical violence involved. 466 The
tribunal held that, under the FPS standard, “[t]he host State is obligated to ensure that neither by
amendment of its laws nor by actions of its administrative bodies is the agreed and approved
security and protection of the foreign investor’s investment withdrawn or devalued.” 467 In the
tribunal’s view, the FPS standard extended to legal protection.
In Occidental, after finding that the respondent State breached its obligation under the
FET standard, the tribunal held that “the question of whether in addition there has been a breach
of full protection and security under this Article becomes moot as a treatment that is not fair and
equitable automatically entails an absence of full protection and security of the investment.” 468
In Saluka, the tribunal concluded:
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[T]he standard obliges the host State to adopt all reasonable measures to protect assets
and property from threats or attacks which may target particularly foreigners or certain
groups of foreigners. The practice of arbitral tribunals seems to indicate, however, that
the “full security and protection” clause is not meant to cover just any kind of impairment
of an investor’s investment, but to protect more specifically the physical integrity of an
investment against interference by use of force. 469
In Azurix, the tribunal considered that the FPS standard is a separate standard under the
pertinent treaty which has exactly the same wording as the relevant treaty in the Occidental
case. 470 In the tribunal’s view, the inter-relationship of the FET standard and the FPS standard
indicated that the FPS standard should go beyond police power protection. According to the
tribunal, “[i]t is not only a matter of physical security; the stability afforded by a secure
investment environment is as important from an investor’s point of view.” 471 The same tribunal
attached importance to the word “full” when interpreting the meaning of the FPS standard. It
held that “when the terms ‘protection and security’ are qualified by ‘full’ and no other adjective
or explanation, they extend, in their ordinary meaning, the content of this standard beyond
physical security.” 472 The tribunal took the same approach as the Occidental tribunal and did to
find that a violation of the FET standard also constituted a breach of the FPS standard. 473
In PSEG, the tribunal limited the FPS standard to physical safety and security
protection—only under exceptional circumstances was a broader interpretation justified. 474
However, in Vivendi II, the tribunal held that the application of the FPS standard should not be
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limited to physical interference because there were no such words to that effect in the pertinent
provision of the BIT. 475
In AES Summit, the tribunal opined that while the FPS standard can cover protection
more than physical security in appropriate circumstances, it does not prevent a state from
exercising regulatory power in a reasonable way if this exercise may adversely affect foreign
investment. 476 The tribunal concluded that the FPS standard “can apply to more than physical
security of an investor or tis property, because either could be subject to harassment without
being physically harmed or seized.” 477
In AWG, the tribunal held that “an overly extensive interpretation of the full protection
and security standard may result in an overlap with the other standards of investment protection,
which is neither necessary nor desirable.” 478 It concluded that the obligation under the FPS
standard was to “exercise due diligence to protect investors and investments primarily from
physical injury” and did not extend to “encompass the maintenance of a stable legal and
commercial environment.” 479
In Gold Reserve, the tribunal observed:
While some investment treaty tribunals have extended the concept of full protection and
security to an obligation to provide regulatory and legal protections, the more traditional,
and commonly accepted view, as confirmed in the numerous cases cited by Respondent is
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that this standard of treatment refers to protection against physical harm to person and
property. 480
In Renee Rose, the tribunal concluded that “the standard of full protection and security
has gone from referring to mere physical security and has evolved to include, more generally, the
rights of investors.” 481
Investment arbitration jurisprudence indicates that some tribunals adopt a broader
interpretation to include a duty to provide an efficient legal system to investors under the FPS
standard. 482 One of the difficulties in adopting such a broad view, however, is distinguishing it
from the already very general FET standard.
IV. The FPS Standard and National Court Decisions
In investor-state arbitration, problematic national judicial decisions are normally
examined under denial of justice or the FET standard. 483 Only two cases are identified in this
study where arbitral tribunals applied the FPS standard to assess national judicial decisions.
In Al-Bahloul, the claimant contended, inter alia, that the local courts violated the
principle of due process and maliciously misapplied the national law regarding his share interest
480
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in the joint venture companies. 484 The tribunal first analyzed due process and denial of justice
under the FET standard and concluded that there was no sufficient evidence to find a violation of
due process or denial of justice. 485 It then put the same set of facts against the FPS standard
because, in the view of the tribunal, the FPS standard also contained obligations to provide legal
security and covered cases where there was “a demonstrated miscarriage of justice.” 486 The
tribunal concluded that there was no breach of the FPS standard by the local courts because it
was “unable to find that the [local courts] could not legitimately reach the substantive law
conclusions which they did.” 487 According to the reasoning of the tribunal, however, if the
impugned national judgments were not “legitimately reached,” there could be a “demonstrated
miscarriage of justice” and a violation of the FPS standard.
In Frontier Petroleum Services, the tribunal applied the “reasonably tenable” test to
review the substance of the national judicial decisions under the FPS standard. 488 Although the
decisions under scrutiny in this case were the enforcement of foreign arbitral awards, the tribunal
did not differentiate between two types of decisions when it discussed this standard, i.e.,
decisions concerning application of domestic law and decisions concerning application of
international law. The tribunal held:
In this Tribunal’s view, where the acts of the host state’s judiciary are at stake, ‘full
protection and security’ means that the state is under an obligation to make a functioning
system of courts and legal remedies available to the investor. On the other hand, not
every failure to obtain redress is a violation of the principle of full protection and
security. Even a decision that in the eyes of an outsider observer, such as an international
tribunal, is “wrong” would not automatically lead to state responsibility as long as the
484
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courts have acted in good faith and have reached decisions that are reasonably tenable. In
particular, the fact that protection could have been more effective, procedurally or
substantively, does not automatically mean that the full protection and security standard
has been violated.” 489
On the one hand, such a standard may be justified here because a higher degree of
scrutiny or less deference is warranted in cases where the national judicial decision at issue
concerns application of international law—in this case, the New York Convention. On the other
hand, this test implies that the international tribunal could make a decision on whether a
judgment is “reasonably tenable” under the relevant domestic law. As previously discussed, that
is not the task of an international tribunal.
Considering the scarcity of these cases, it is too early to draw an affirmative conclusion in
this regard. However, current case law splits over whether the FPS standard is limited to physical
security. Therefore, there is a fair chance that the FPS standard also applies to judicial actions. If
so, a test with less scrutiny—“legitimately reach” and “reasonably tenable,”—may apply to facts
that traditionally were examined against the principle of denial of justice.
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CHAPTER 5
EXPROPRIATION

Expropriation is another type of state act subject to scrutiny under international law. Most
BITs contain provisions prohibiting expropriatory acts by the state towards assets in foreign
investment without adequate compensation. As a NAFTA tribunal observed:
Expropriation under NAFTA includes not only open, deliberate and acknowledged taking
of property, such as outright seizure or formal or obligatory transfer of title in favour of
the host State, but also convert or incidental inference with the use of property which has
the effect of depriving the owner, in whole or in significant part, of the use or reasonablyto be expected economic benefit of property even if not necessarily to the obvious benefit
of the host State. 490
Large number of expropriation cases now brought before investment tribunals are socalled “indirect expropriation” cases, which involve measures equivalent to expropriation but
that do not affect the title of the investment assets. However, the definition of “indirect
expropriation” is still unsettled. 491 The line between indirect expropriation and regulatory
measures rightfully taken by states is blur and arbitral tribunal approaches to this issue are not
always consistent. 492 As one single international forum to decide a large number of cases
involving indirect expropriation problems, the Iran-United States Claims Tribunal has developed
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a rich body of case law on the subject. 493 In the jurisprudence of the Iran-United States Claims
Tribunal, the following categories of state acts are often complained of in indirect expropriation
cases: (1) physical seizure of property, (2) forced transactions, (3) refusal to return property, (4)
imposition of the managerial control over property, (5) export controls, (6) price decrease by the
government regulation, (7) claims involving bank accounts and dividends, (8) claims involving
real property. 494
No matter what kinds of state acts are involved, when assessing whether compensable
expropriation occurs under international law, as suggested by Professors Paulsson and Douglas,
“the analysis should focus on the nature or magnitude of the interference to the investor's
property interests in its investment caused by the measures attributable to the Host State to
determine whether those acts amount to a taking.” 495 Professor Schreuer views the decisive
criterion for an indirect expropriation or equivalent measure as the intensity and duration of the
economic deprivation. 496 Similarly, Professor Dolzer also points to the severity of the impact on
the legal status or ability to control property. 497
In this section, discussion concentrates on two types of expropriation involving judicial
proceedings and decisions: judicial expropriation and creeping expropriation. The term “judicial
expropriation” is used where a judicial act deprives the investor of substantial rights, while
“creeping expropriation” is used where a composite act amounts to expropriation. In this
research, discussion focuses on a particular type of “creeping expropriation” where impugned
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judicial decisions, as part of a composite act, reversed the effect of the rights of the investor but
did not substantially deprive the investor of those rights.
I. Judicial Expropriation
In theory, judicial intervention, like any measure taken by other branches of the host
state, that substantively damages an investor’s rights can amount to expropriation based on the
state unity principle. The following cases suggest a possibility that allegedly wrong
judgments/judicial proceedings, as measures taken by the host state, can be the basis of state
responsibility under expropriation theory.
In Oil Field of Texas, the tribunal recognized judicial expropriation by stating that “[i]t is
well established in international law that the decision of a court in fact depriving an owner of the
use and benefit of his property may amount to an expropriation of such property that is
attributable to the state of that court.” 498
In Noble Venture, the tribunal considered whether judicial reorganization proceedings
initiated against the company held by the investor constitute an expropriation. 499 Citing ELSI, the
tribunal decided that because the company in question was de facto in the status of insolvency,
there was no a viable company or valuable assets to be expropriated. 500
The concept of “judicial expropriation” was also recognized by the tribunal in Saipem. 501
There, the tribunal adopted a rather revolutionary approach to decide state responsibility. In
Saipem, the tribunal only had jurisdiction over the “expropriation” claim pursuant to the BIT.
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This underlying fact impacted the arguments and the tribunal’s reasoning since the tribunal could
only consider liability issues arising from judicial decisions under the standard of expropriation.
The traditional approach to judicial acts concerning state responsibility is to decide
whether a denial of justice occurred. As previously discussed, before state responsibility can be
invoked under denial of justice, the rule of exhaustion of local remedies must be satisfied.
Therefore, one of the questions before the Saipem tribunal was whether, under the “judicial
expropriation” theory, the exhaustion of local remedies rule needed to be satisfied. The tribunal
held that there was no need to exhaust local remedies for establishing “expropriation.” 502
Also in Saipem, the tribunals rejected the “sole effect doctrine,” which is one of the
common standards to determine whether expropriation occurred. 503 Instead, the tribunal added a
legality test to the “sole effect doctrine” as a supporting element when the deprivation is not
substantial. It is arguable whether the deprivation is substantial in Saipem. On the one hand, the
award was “expropriated” by the judicial decisions; on the other hand, it merely constituted part
of the original investment. As a result, judicial expropriation was interpreted as a hybrid of
expropriation and denial of justice in that case.
II. Creeping Expropriation
Article 15(1) of the International Law Commission (ILC) Articles on State Responsibility
states: “The breach of an international obligation by a State through a series of actions or
omissions defined in aggregate as wrongful occurs when the action or omission occurs which,
taken with the other actions or omissions, is sufficient to constitute the wrongful act.” 504 The

502

Id. at ¶ 181.
Under this doctrine, if the measures result in a complete or substantive deprivation of an investment, an
expropriation is generally established. See SANTIAGO MONTT, STATE RESPONSIBILITY IN INVESTMENT TREATY
ARBITRATION: GLOBAL CONSTITUTIONAL AND ADMINISTRATIVE LAW IN THE BIT GENERATION 225 (2009).
504
United Nations International Law Commission, Articles on Responsibility of States for Internationally Wrongful
Acts, 53 U.N. GAOR Supp. (No. 10) at 43, U.N. Doc. A/56/10 (2001).
503

117

Commentary on this provision explains that “Paragraph 1 of Article 15 defines the time at which
a composite act ‘occurs’ as the time at which the last action or omission occurs which, taken with
the other actions or omissions, is sufficient to constitute the wrongful act, without it necessarily
having to be the last of the series.” 505
Applying this principle in expropriation, a special type of case emerges—commonly
referred to as “creeping expropriation.” 506 The concept of “creeping
expropriation/nationalization” was readily recognized in the Organization for Economic Cooperation and Development (OECD) Draft Convention on the Protection of Foreign Property in
1967. 507 The commentary to Article 3 (Taking of Property) of the Draft Convention states:
Thus, in particular, Article 3 is meant to cover "creeping nationalisation", recently
practised by certain States. Under it, measures otherwise lawful are applied in such a way
as to deprive ultimately the alien of the enjoyment or value of his property, without any
specific act being identifiable as outright deprivation. As instances, may be quoted
excessive or arbitrary taxation; prohibition of dividend distribution coupled with
compulsory loans; imposition of administrators; prohibition of dismissal of staff; refusal
of access to raw materials or of essential export or import licenses. 508
Although most of the cases involving indirect expropriation deal with administrative
and/or legislative acts, in theory as well as in arbitral practice, acts of the judiciary can also be
part of the composite act, which in totality amounts to expropriation. 509
In Generation Ukraine, the tribunal stated that “creeping expropriation is a form of
indirect expropriation with a distinctive temporal quality in the sense that it encapsulates the
situation whereby a series of acts attributable to the State over a period of time culminate in the
505

Id. at 63.
See, e.g., Generation Ukr., Inc. v. Ukr., ICSID Case No. ARB/00/9, Award (Sept. 16, 2003), 10 ICSID Rep. 240
(2006); Siemens AG v. Arg. Republic, ICSID Case No. ARB/02/8, Award (Jan. 17, 2007), 14 ICSID Rep. 513
(2009); Rumeli Telekom A.S. v. Republic of Kaz., ICSID Case No. ARB/05/16, Award (July 29, 2008),
http://www.italaw.com/sites/default/files/case-documents/ita0728.pdf. See also, Brigitte Stern, In Search of
Frontiers of Indirect Expropriation, in CONTEMPORARY ISSUES IN INTERNATIONAL ARBITRATION AND
MEDIATION 29 (Arthur W. Rovine ed., 2008).
507
OECD, Draft Convention on the Protection of Foreign Property, 7 I.L.M. 117 (1968), art. 3.
508
Id. at 125-26.
509
See, e.g., Stern, supra note 506, at 36.
506

118

expropriatory taking of such property.” 510 The tribunal considered that reasonable efforts to
obtain redress domestically was an inherent requirement of an international claim of creeping
expropriation. However, no judicial act was involved in this case, only administrative acts.
In Siemens AG, the tribunal held:
By definition, creeping expropriation refers to a process, to steps that eventually have the
effect of an expropriation. If the process stops before it reaches that point, then
expropriation would not occur. This does not necessarily mean that no adverse effects
would have occurred. Obviously, each step must have an adverse effect but by itself may
not be significant or considered an illegal act. The last step in a creeping expropriation
that tilts the balance is similar to the straw that breaks the camel’s back. The preceding
straws may not have had a perceptible effect but are part of the process that led to the
break. 511
In Rumeli, the tribunal identified this case as one of “creeping expropriation,” composed
of administrative decisions as well as judicial decisions, which culminated in the final decision
of the supreme court of the host state. 512 The tribunal found no violation of due process in the
decision of the Supreme Court of Kazakhstan and agreed that the decision was made “for a
public purpose.” 513 However, the tribunal was not satisfied with the valuation in the decision and
considered it “manifestly and grossly inadequate” compared to the tribunal’s own estimate. 514
In Yukos Universal, the claimants alleged that the bankruptcy proceedings and the
bankrupt of Yukos were part of a scheme from the Russian Government to destroy the
company. 515 In addressing this allegation, the Yukos tribunal stated that its inquiry is “not limited
to a mere review of the formalities of the bankruptcy. It must address and review all the
510
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substantial features of the proceedings.” 516 The tribunal found it difficult to accept that “it was in
any sense proper or fair for the creditors’ committee to reject the Rehabilitation Plan, for the
court to declare Yukos bankrupt, or for Yukos to have been deprived of all of its remaining
assets through a hasty and questionable liquidation process.” 517 This analysis was not made in
association with denial of justice or the FET standard, but forms a part of the expropriation claim
under the Energy Charter Treaty. With respect to the role of the bankruptcy proceedings in the
whole “scheme,” the Yukos tribunal opined that:
[T]he totality of the bankruptcy proceedings […] were not part of a process for the
collection of taxes but rather, as submitted by Claimants, indeed the “final act of the
destruction of [Yukos] by the Russian Federation and the expropriation of its assets for
the sole benefit of the Russian State and State-owned companies Rosneft and
Gazprom.” 518
When evaluating the court proceedings involved in this case, the tribunal made the
following observation:
[T]he Russian court proceedings, and most egregiously, the second trial and second
sentencing of Messrs. Khodorkovsky and Lebedev on the creative legal theory of their
theft of Yukos’ oil production, indicate that Russian courts bent to the will of Russian
executive authorities to bankrupt Yukos, assign its assets to a State controlled company,
and incarcerate a man who gave signs of becoming a political competitor. 519
The approach adopted by the Yukos tribunal implied that judicial acts may constitute a
part of a composite act, which in total amount to expropriation. The Yukos case is a typical
example of “creeping expropriation” where judicial acts are involved. Under this approach, acts
or omissions of the judiciary may not need to meet the high standard of denial of justice but still
constitute, as part of a composite act, a treaty breach. After finding the respondent State in
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breach of Article 13 of the ECT for expropriation, the Yukos tribunal did not analyze whether
Article 10, which contained the FET and FPS standards, was also breached. 520
In creeping expropriation cases, the challenged court proceeding and/or decision is
assessed as one component of a series of acts. Even if the decision does not meet the demanding
standard for denial of justice, by treating it as part of a series of acts of the respondent State, the
court decision can trigger state responsibility under the theory of creeping expropriation.
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SUMMARY OF PART II

Case law on how investment tribunals approach national judicial decisions and the
applicable standards remains unclear and sometimes inconsistent. However, at least two general
propositions are supported by all tribunals. First, international tribunals should not act as courts
of appeal to national courts. Second, misapplication of domestic law itself does not invite state
responsibility. Beyond these two basic points, issues with state responsibility for national judicial
decisions, as reflected in case law, are unsettled.
Investment tribunals have tested national judgments under different treaties standards,
including denial of justice (as encompassed in the FET standard or as an independent principle
under customary international law), the FPS standard, and expropriation.
The traditional standard for state responsibility from judicial acts is denial of justice. In
the context of investment arbitration, denial of justice analysis forms part of the FET standard.
Although BITs do not specifically incorporate the term “denial of justice” in their texts,
consensus is that, as instruments governed by international law, investment treaties prohibit
denial of justice, specifically, within the FET standard provision. 521
The test for denial of justice formulated in the Mondev case is consistently applied in the
arbitral decisions under NAFTA. 522 This test is also used by tribunals outside the NAFTA
regime. 523 As discussed above, this test allows room for substantive review on the impugned
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national judgment. Under the influence of the concept of “subjective denial of justice,” some
tribunals still hold the view that “manifestly unjust” or “clear improper and discreditable”
judgments can be the basis of state responsibility. 524 To clear this concern, substantive review on
the challenged judgment is required.
It is worth noting that the Mondev test for denial of justice was “introduced” from the
ELSI case at the ICJ where the ICJ arguably confined the term “arbitrariness” to procedural due
process. 525 When applying the original ELSI test to the context of denial of justice, the Mondev
tribunal added, or at least emphasized the substantive element of the test by looking at whether
the challenged decision was “clearly improper and discreditable.” Substantive review on the
impugned national judicial decision is required by the test itself even in a case where no enough
evidence of bias, discrimination, arbitrariness or bad faith on the part of the national court has
been presented. Certainly, under that circumstance, a tribunal employing this test may very likely
draw a conclusion that the challenged decision is not “clearly improper and discreditable.” This
conclusion, however, is made after a substantive analysis on the judgment in the absence of
sufficient evidence of, for example, arbitrariness. This approach would create an impression that
an investment tribunal will always engage in a substantive analysis on the challenged domestic
court decision and no deference should be accorded to it. In this regard, the practice of ECtHR
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presents a more deferential approach that the ECtHR will not review the establishment of the
facts of the domestic case, the interpretation and application of domestic law, the admissibility
and assessment of evidence at the trial, and the substantive fairness of the outcome of a civil
dispute. A showing of arbitrariness in the impugned national judgment is necessary to trigger a
review by the ECtHR. The difference here is not much in the substantive standards for state
responsibility but in the approaches to access a challenged national judgment, the degree of
deference accorded to the national judgment.
Some tribunals take the view that the concept of denial of justice is purely procedural. 526
Professor Paulsson commented to similar effect:
Yet in modern international law there is no place for substantive denial of justice.
Numerous international awards demonstrate that the most perplexing and unconvincing
national judgments are upheld on the grounds that international law does not overturn
determinations of national judiciaries with respect to their own law. To assist that there is
a substantive denial of justice reserved for ‘grossly’ unconvincing determinations is to
create an unworkable distinction. If a judgment is grossly unjust, it is because the victim
has not been afforded fair treatment. That is the basis for responsibility, not the
misapplication of national law in itself. 527
Some tribunals linked the concept of “denial of justice” to systematic failure of the
judicial system. 528 In the view of those tribunals, a finding of denial of justice would mean that
the respondent state failed to provide a judicial system above the international minimum
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standard, 529 or there was a failure of the judicial system as a whole, 530 or that the error made by
the judge was the kind that no competent court or judge could have made. 531
Despite the traditional standard for state responsibility arising from national judicial
decisions is denial of justice, arbitral practice shows that it is possible, however, a less
demanding treaty standard, such as the FET standard and the FPS standard, may apply to the
facts that might traditionally be characterized as a denial of justice claim but fail to meet the
highly demanding test of denial of justice. 532
There are also cases where national judicial decisions are examined under the FPS
standard. 533 The main controversy over this standard is whether the obligation to provide
protection and security by the host state extends beyond protection of physical security to include
legal protection. 534 If the tribunal takes the board view towards the FPS standard, then this
standard is also applicable to the impugned judicial decision. The very limited case samples
suggest that the tribunals tend to put an arguably higher level of scrutiny on the content of the
national judgment in question. In Al-Bahloul, the tribunal applied the “legitimately reach” test
and the Frontier Petroleum Services tribunal applied the “reasonably tenable” test.
Finally, jurisprudence indicates that national judicial decisions, treated as measures taken
by the host state, can constitute judicial taking or judicial expropriation, which is a violation of
529
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investment treaty. 535 Furthermore, a problematic national judgment can contribute, as part of a
composite act, to a “creeping expropriation.” As long as the tribunal is persuaded that there is
indeed a composite act, or a “scheme” on the part of the state to deprive the foreign investor of
rights, interests, or assets, the characterization of the individual judgment or legal proceedings is
no longer relevant. What matters is whether the effect of the acts, added together, substantially
destroys the investment. 536
In light of the foregoing findings in the current jurisprudence, several thoughts on the
applicable standards toward national judicial decisions are presented below to foster a
predictable and consistent jurisprudence and sustainable development of this investment
arbitration mechanism.
First, disagreements can be solved through a common goal. Different theories and
opinions on the same issue are all reasonable and often equally convincing. What matters is not a
question of right or wrong, but a question of whether a particular theory or opinion helps to reach
the common goal: a predictable and consistent jurisprudence that provides guidance for future
practice and maintains the viability of this dispute resolution system.
It is true that the task of the tribunal is to solve the specific dispute presented. The mixing
nature of investment arbitration, however, requires investment tribunals to recognize that their
practice forms a source of international law and their decisions and opinions impact the
international level far beyond the parties in the current dispute. Investment tribunals should first
be international law experts. When facing controversy or disagreements in arbitral practice, the
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question is what position or theory better achieves the common goal, provided that both options
are applicable to the facts in the case. Reading the single standard in the framework of the
investment treaty instead of treating it in insolation would also help to harmonize differences.
A typical example of this is the FPS standard. Reading this standard in isolation and then
including it in the treaty framework results in different conclusions about the scope of this
standard. The option to limit the scope of this standard to physical security and let the FET
standard cover legal protection better achieves the common goal.
Second, objective standards, those which can be understood by outsiders, should prevail.
Making standards more objective creates consistent case law and keeps the investment
arbitration mechanism sustainable. Bad faith or maliciousness is a subjective standard and should
yield to standards that can be proven objectively—such as arbitrariness, bias, and discrimination.
As case law indicates, although states are obligated to act in good faith under international law,
bad faith is not required to find an international wrongful act. 537
Third, the concept of substantive denial of justice should be abandoned. A lack of due
process in the court proceedings, alone, can constitute a denial of justice. The outcome of the
case is the result of the tainted procedure and dose not add much on liability. With respect to
those “clear improper” judgments without obvious procedural violation, there are several
possibilities.
First, based on the findings from the jurisprudence, if the judgment is a plain error in
factual or evidential findings, or in application of domestic law without “something more,” no
denial of justice should be found.
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Republic of Egypt, ICSID Case No. ARB/04/13, Award, ¶ 185 (Nov. 6, 2008), 15 ICSID Rep. 437 (2010).
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Second, the tribunal finds arbitrariness from the content of the judgment. This situation
should be distinguished from misapplication or violation of domestic law. An “arbitrary”
judgment could mean a judicial decision “founded on prejudice or preference rather than on
reason or fact.” 538 One example of arbitrariness is a total disconnect between the reasoning and
the conclusion in the judgment. As the court stated in the ELSI case, “[a]rbitrariness is not so
much something opposed to a rule of law, as something opposed to the rule of law.” 539
Arbitrariness is ultimately something against the rule of law. Contradictory or incoherent
reasonings in the judgment can offer evidentiary value to a finding of arbitrariness. However, the
basis of state responsibility is that the court handled the substantive materials of the case in such
an arbitrary manner that is prohibited under international law, not that the court rendered a
“manifestly unjust” decision. Incoherent reasonings in the judgment may also lead to doubt about
whether the judge is indeed competent. Without other circumstantial evidence, however, one
single problematic judgment does not prove that the judge is incompetent or that the legal system
fails to provide competent judges. To assess arbitrariness, the “sufficient reasoning” test of the
ECtHR could provide useful guidance. 540
A third category concerns bias and discrimination against aliens. Bias and discrimination
are usually found during the court proceeding where the foreign litigant’s rights have not been
equally guaranteed. It is difficult to find enough evidence in the content itself that the judgment
is discriminatory without additional evidence, such as other judgments made under similar
situations. If indeed, the judgment is a product of bias or discrimination, the basis of the violation
is bias and discrimination instead of the judgment.
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Fourth, a judgment made under undue influence may also constitute a breach of an
investment treaty, but again, the basis of the international responsibility is corruption or collusion
by the court—not the judgment itself.
Finally, if bad faith by the court can be proven from the content of the judgment, the
judgment itself can constitute an international wrongful act without even relying on substantive
denial of justice because there is a well-recognized international principle that a state, and its
courts, should act in good faith. This situation can also overlap with the aforementioned
situations. As suggested above, “bad faith” is a subjective standard and very difficult to prove.
In summary, a finding of denial of justice should not be based on the content of the
judgment. It is arbitrariness, bias, discrimination, or bad faith established from the judgment, that
give rise to international liability. These elements are already contained in the concept of “denial
of justice,” therefore, there is no need to develop a sub-concept as “substantive denial of justice.”
The concept of “substantive denial of justice” adds more confusion and offers little help to
achieve the common goal. In the absence of a showing of arbitrariness, bias, discrimination, and
bad faith, full deference should be given to the decision by the court of last instance in the host
state. Misapplication of domestic law alone, even if the conclusion is not “reasonably tenable” in
the view of the arbitral tribunal, should not be the basis of state responsibility.
The burden of proving bias, discrimination, arbitrariness, or bad faith rests on the
claimant. Substantive review on domestic court decisions by investment tribunals should only be
triggered on the condition that the claimant has met this burden of proof to produce convincing
evidence of the said elements. The satisfaction of such burden of proof by the claimant should be
clearly indicated in the final award. A more deferential approach to domestic court decisions can
be established by introducing such threshold in the decision-making process by investment
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tribunals and making it perceivable to outsiders through the final product-the arbitral award-of
the case. In the case where the claimant fails to meet such burden of proof, no analysis or
substantive review on domestic court decisions should be included in the final award. By doing
so, a consistent body of case law could be established that investment tribunals will not look into
domestic judgments unless there is convincing evidence of bias, discrimination, arbitrariness or
bad faith, which forms the basis of a finding of state liability for such judgments.
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PART III

This part of the dissertation discusses the potential risks China may face in investment
arbitration for state responsibility from domestic court decisions in light of the findings in Part I
and Part II. Chapter 6 contains a review of China’s BIT obligations and challenges China may
face in investment arbitration cases involving domestic court decisions. Chapter 7 is devoted to a
special type investment arbitration case where the challenged domestic court decisions before
international tribunals are the judicial decisions made by the courts of investment host state
regarding recognition and enforcement of foreign arbitral awards.
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CHAPTER 6
CHINA’S BIT OBLIGATIONS AND ISSUES OF STATE RESPONSIBILITY FOR
NATIONAL JUDICIAL DECISIONS

This chapter first analyzes principal standards of investment protection and jurisdiction
issues in Chinese BITs. It reveals that the substantive obligations China undertakes in its BITs to
protect foreign investment do not drastically differ from other BITs. The absence of certain
major standards in some Chinese BITs, such as the FET standard and the FPS standard, does not
put foreign investors at a disadvantage because the Most Favorable Nation (MFN) clause is often
contained therein—provided that the pertinent BITs do not contain restrictive dispute resolution
clauses.
This chapter then proceeds to examine jurisdictional issues that foreign investors may
encounter when invoking protection under Chinese BITs in investor-state arbitration. It submits
that restricted access to investment arbitration in many Chinese BITs is a major obstacle for
foreign investors who rely on those BITs. However, case law indicates that many investment
tribunals apply the MFN standard in dispute settlement clauses, which enables foreign investors
to bypass the restriction. Furthermore, there is uncertainty on the application of China’s BITs to
its Special Administrative Regions (SAR) in investment arbitration.
Lastly, along with the issues in Chinese legal performance discussed in Part I, and the
findings in investment arbitration jurisprudence on state responsibility from national judicial
decisions presented in Part II, this chapter assesses problems that China may face if state
responsibility concerning Chinese court decisions are raised in an investment arbitration. It
submits that although foreign investors may encounter jurisdictional hurdles, there is a fair
chance that Chinese court decisions will be subject to substantive review by investment tribunals.
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Therefore, it is crucial that China modifies the pertinent national law and strengthening the
rationale in Chinese court decisions to ensure its laws and the application of such laws by
Chinese courts are in consistent with China’s obligations under investment treaties.

I. Principal Standards for State Responsibility in China’s BITs
China has signed a total of 129 BITs and 19 other investment agreements (including free
trade agreements). 541 Legal authors classify China’s investment treaties into different
“generations.” One writer observes three generations in China’s BITs development: the first
generation consists of the BITs entered into from 1982 to 1997, which are characterized by
narrow dispute settlement clauses; a second generation includes BITs with broader dispute
resolution clauses; an emerging third generation allegedly permits broad dispute resolution while
introducing restrictive language in a number of areas, such as the definition of “investment.” 542
Professor An Chen divides the development of Chinese BITs into three stages using
events with significant bearings: Stage One starts when China entered into its first BIT with
Sweden (March 1982) and ends with acceptance of the ICSID Convention in China (January
1993); Stage Two is from February 1993 through June 1998; Stage Three is from July 1998 to
the present. 543 In July 1998, China entered into a BIT with Barbados where, for the first time,
China expanded its consent to international arbitration for all disputes arising from the
investment treaty. 544
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Despite different classifications, it is common knowledge that China is more and more
willing to accept broad international dispute resolution mechanisms for foreign investment.
However, China’s BIT practice after 1998 is not consistent. The BITs China signed with Bahrain
and Qatar in 1999 contain restrictive arbitration clauses, similar to those often seen in Stage
One. 545 This indicates that China negotiates its BITs carefully with the intent to make them
different—especially in terms of dispute resolution mechanism. It also implies that China has no
intent to apply the MFN principle to dispute resolution clauses.
The trend of change in China’s BITs reflects an underlying current of change in China—
from a traditional capital importing state to both a capital importing and exporting state. As of
April 2017, two investment cases have been brought against China under the ICSID regime 546
and four investment cases have been brought under China’s BITs (including BITs with Hong
Kong). 547 In the two cases (Ekran Berhad and Ansung Housing) in which China was the
respondent state, China prevailed in jurisdiction phase in the Ansung Housing case and settled
with the claimant in the Ekran Berhad case. Both cases concerned disputes arising from use of
land in China and neither cases involved Chinese court decisions. 548
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China officially released three versions of its Model BIT. 549 The first two were adopted
in 1984 (1984 China Model BIT) and 1989 (1989 China Model BIT). 550 The third one was
adopted in 1997 (1997 China Model BIT). 551 Over two decades have passed since the 1997
China Model BIT was adopted, during which international investment treaties and investment
arbitration have continued to develop. The time is ripe for a new China Model BIT. In fact, new
Model BIT have been proposed by scholars, which, to a certain extent, represent the direction of
the development of Chinese BIT practice. 552 One was published by Professors Norah Gallagher
and Wenhua Shan in 2009 (2009 Draft Model BIT). 553 Another important draft Model BIT was
reportedly drawn by the Ministry of Commerce of China (2010 Draft Model BIT). 554 However,
the 2010 Draft Model BIT text itself was not officially released but rather made available
through the publication of a series of academic articles written by a Ministry officer in his
individual capacity. 555 These two draft Model BITs both made substantive modifications to
standards of treatment and investor-state dispute resolution with substantial influence from the
2004 US Model BIT.
The three Model BITs, to a large extent, correspond with the development of the Chinese
BITs over different stages. A typical example is the evolution of the dispute resolution clause in
the Model BITs. The two Chinese Model BITs from the 1980s provide very limited access to
international arbitration while the 1997 China Model BIT allows investors to submit any
549
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investment related dispute to international arbitration. 556 However, this is not always the case.
For instance, the first two Model BITs contained the FPS standard (with variations), which is
absent in the 1997 China Model BIT. 557
A. The FET Standard
All three of the published Chinese Model BITs include the FET standard. 558 As a typical
clause containing the FET standard in Chinese BITs, Article 3.1 of the 1997 Model BIT
provides: “Investments of investors of each Contracting Party shall all the time be accorded fair
and equitable treatment in the territory of the other Contracting Party.” 559 As discussed in
Chapter 2, the open-end term of “fair and equitable treatment” attracts criticism and creates
problems in arbitral practice. 560 In an attempt to address these issues, both draft Model BITs
limit the scope of the FET standard, either by referring it to “generally accepted principles of
international law,” 561 or by clarifying its meaning. 562
Article 3, the “General Standard of Treatment” in the 2009 China Model BIT, provides:
1. Each Contracting Party shall at all times accord to investments of investors of the other
Contracting Party treatment in accordance with generally accepted principles of
international law, including fair and equitable treatment and full protection and
security.
2. For greater certainty, the concepts of “fair and equitable treatment” and “full protection
and security” do not require treatment in addition to or beyond that which is required
by the generally accepted principles of international law. A determination that there
has been a breach of another provision of this Agreement, or of a separate international
agreement, does not establish that there has been a breach of this Article. 563
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The 2009 China Draft Model BIT also absorbed many ideas presented in the NAFTA and
2004 US Model BIT. 564 First, it confined the FET standard to international law principles, which
reject the theory that the FET standard is an autonomous treaty standard. Second, it further
clarified the scope of the obligation to accord “fair and equitable treatment” to foreign
investments. It is worth noting that, unlike the 2004 US Model BIT, the 2009 China Draft Model
BIT does not use the term “customary international law” or “international minimum standard of
treatment” but, rather, a descriptive term of “generally accepted principles of international law.”
Professor Shan explains the reason for this as follows:
[G]iven the limited knowledge and involvement of China in the development of concepts
of ‘customary international law’ or ‘international minimum standard of treatment,’ it is
advisable to use the more neutral concept ‘generally accepted principles of international
law,’ which implies that that principles of international law should be the one that are
genuinely generally accepted by the international community, rather than those that are
admitted by only a limited number of states. 565
In the 2010 Draft Model BIT, the FET provision abandoned the term “generally accepted
principles of international law” because the term was still very abstract and did not work any
better than the term “customary international law.” 566 The 2010 Draft Model BIT resembles the
2004 US Model BIT in its attempt to define the terms “fair and equitable treatment” and to limit
564
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the scope. 567 Article 5.2 of the 2010 Draft China Model BIT provides that: “‘fair and equitable
treatment’ requires each Party not to deny justice in adjudicatory proceedings nor to take
obviously discriminatory or arbitrary measures against investors of the other Party.” 568 As
indicated in the text itself, the FET standard in the 2010 Draft China Model BIT largely narrows
the application of this standard to three main areas: denial of justice, discrimination, and
arbitrariness.
The majority of Chinese BITs in force contain a FET clause. 569 Some of them, however,
do not provide the FET standard, including BITs with large economics such as Japan, 570
Turkey, 571 and South Korea. 572 But the absence of the FET standard does not adversely affect the
interests of the investors in these countries due to the MFN clause, which will be discussed later.
Because the text of the treaty is often modified and tailored to address specific concerns
between the particular contracting parties during treaty negotiation, many variations of the
standard clause, like Article 3.1 of the 1997 China Model BIT on the FET standard, can be found
in the current Chinese BITs. In those BITs, the FET standard has been specifically referred to
other criteria, such as generally accepted international law principles or international minimum
standards. For instance, Article 143.1 of the China-New Zealand Free Trade Agreement (FTA)
recognizes that: “[i]nvestments of investors of each Party shall at all times be accorded fair and
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equitable treatment and shall enjoy the full protection and security in the territory the other Party
in accordance with commonly accepted rules of international law.” 573
An interesting variation of the FET standard in Chinese BITs can be seen in the 2008
China-Mexico BIT. The Article 5 “Minimum Standard of Treatment” of the China-Mexico BIT
provides:
1. Each Contracting Party shall accord to investments of investors of the other
Contracting Party treatment in accordance with international law, including fair and
equitable treatment and full protection and security.
2. For greater certainty, this Article prescribes the international law minimum standard of
treatment of aliens as the minimum standard of treatment to be afforded to investments of
investors of the other Contracting Party. The concepts of “fair and equitable treatment”
and “full protection and security” do not require treatment in addition to or beyond that
which is required by the international law minimum standard of treatment of aliens as
evidence of State practice and opinio juris. A determination that there has been a breach
of another provision of this Agreement, or of a separate international agreement, does not
establish that there has been a breach of this Article. 574
Because Mexico is a party to NAFTA, the FET standard in the China-Mexico BIT is
heavily influenced by the NAFTA and the FTC Interpretations. In fact, the text of Article 5.2 is
the same as Article 2 of the FTC Interpretation. 575 For that reason, it is rare that a Chinese BIT
refers to “international law minimum standard.”
The general trend in the development of the FET standard in Chinese BITs is to limit the
scope of its application through various approaches. The latest Draft Model BITs represent two
different drafting models. One confines the FET standard to commonly accepted rules of
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international law. 576 The other provides a more specific definition for the term “fair and
equitable.” 577
B. The FPS Standard
The FPS Standard in Chinese BITs is often included in the same article as the FET
standard. 578 A typical FPS standard reads: “Investments made by investors of each contracting
party shall at all times be accorded fair and equitable treatment and shall enjoy constant
protection and security in the territory of the other contracting party.” 579 In some Chinese BITs,
the FPS standard is provided in a separate provision or sentence, such as in 2001 ChinaNetherlands BIT. 580 In arbitral practice, however, whether it is combined with the FET standard
or not does not make much difference with respect to its application. 581
The 1997 China Model BIT, however, does not contain the FPS standard. There is no
official explanation on the absence of the FPS standard in the 1997 Model BIT and the first two
China Model BITs provided the FPS standard (with variations). In fact, many Chinese BITs in
force do not contain the FPS standard—such as the 2004 China-Latvia BIT, 582 the 2005 ChinaPortugal BIT, 583 and the 2005 China-Spain BIT. 584
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However, the actual impact of such absence is limited. In arbitral practice, an investor
may still invoke the FPS standard in other Chinese BITs through the MFN clause if the actual
BIT with China does not contain the FPS standard. 585
C. Expropriation Clause
The expropriation clause is another important clause in Chinese BITs. The scope of the
expropriation clauses in Chinese BITs covers both direct and indirect expropriation. Article 4 of
the 1997 China Model BIT is essentially a standard expropriation clause in Chinese BITs:
1.Neither Contracting Party shall expropriate, nationalize or take other similar measures
(hereinafter referred to as ‘expropriation’) against the investments of the investors of
other Contracting Party in its territory, unless the following conditions are met:
(a) for the public interests;
(b) under domestic legal procedure;
(c) without discrimination;
(d) against compensation. 586
In response to the trend of expanding interpretation of the concept of “indirect
expropriation” in arbitral practice, the 2009 and 2010 China Draft Model BITs specifically set
forth exceptions to what can constitute “indirect expropriation.” 587 Article 7.3 of the 2009 China
Draft Model BIT provides that: “[e]xcept in rare circumstances, non-discriminatory regulatory
actions by a Party that are designed and applied to protect legitimate public welfare objectives,
such public health, safety, and the environment, do not constitute indirect expropriations.” 588 The
2010 China Draft Model BIT in fact pushes further to include a list of considerations that should
be taken into account when determining “indirect expropriation,” such as economic impact,
degree of discrimination, intervention in investors’ legitimate expectations, nature and purpose
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of the measure, and proportionality. 589 This list is similar to the one in the 2004 US Model BIT,
with slight modifications. 590
Conversely, China’s investment treaty practice in this regard is not consistent. The 2012
China-Canada BIT does not provided exceptions in its expropriation clause 591 while the 2011
China-Uzbekistan BIT expropriation clause contains all the exceptions and the considerations
provided in the 2010 China Draft Model BIT. 592 As a general principle, China prefers an
expropriation clause with clearly indicated exceptions and limitations. The actual result,
however, depends on the allocation of bargain power between the two contracting states.
With respect to the standard for compensation of expropriation, Chinese BITs do not
employ the term “adequate.” 593 Instead, they tend to use more “conservative” terms. The 1984
and 1997 China Model BITs refer to “the value of expropriated investments immediately before
the expropriation is taken or the impending expropriation becomes public knowledge, whichever
is earlier.” 594 Many currently Chinese BITs adopt this standard, 595 especially those entered into
during the 1980s and early 1990s, including BITs with Austria, 596 Denmark, 597 Italy, 598 and
Germany. 599
589
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In more recent Chinese investment treaties, China accepts the concept of “fair market
value” as the standard of compensation for expropriation along with the development of
investment treaty practice. This type of investment treaty includes the 2001 China-Netherlands
BIT, 600 the 2008 China-Mexico BIT, 601 the 2011 China-Uzbekistan BIT, 602 the 2012 ChinaCanada BIT, 603 and the 2015 China-Korea BIT. 604
Although Chinese BITs concluded over the past three decades contain different standards
of treatment, including the standard of compensation for expropriation, such variations do not
substantively affect the interests of investors from different countries because of the operation of
MFN clauses. Furthermore, the actual application of MFN clauses in investment treaty
arbitration may undermine China’s efforts to narrow the scope of “indirect expropriation.”
D. MFN Clause
Another common standard in BITs is the MFN standard. It aims to provide protection
against discrimination among investments from different foreign countries. All Chinese BITs
contain a MFN clause. 605 Through the operation of the MFN clause, an investor may “borrow”
provisions such as the FET standard, the FPS standard, and expropriation clause from other
Chinese BITs if such provision may grant more favorable treatment.
A key issue regarding the MFN clause, however, is the scope of its application,
particularly, whether this standard also applies to dispute resolution clauses in BITs. The
598
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interpretation of this clause is particularly important in the context of Chinese BITs. As
discussed in detail below, some Chinese BITs contain very narrow dispute resolution clauses; if
the MFN clause covers procedural rights as well, investors from countries concluding a with
narrow dispute resolution clauses in their Chinese BIT are able to “borrow” the open-ended
dispute resolution clause in other Chinese BITs to put forth their claims.
Whether the MFN clause also applies to dispute resolution is sometimes self-explanatory
based on the text of the treaty, but more often relies on the tribunal’s interpretation. 606 Case law
shows a split on this point. 607 Some tribunals agree that the MFN clause should also cover
dispute settlement 608 while others reject this view. 609
In Maffezini, the Argentinean investor successfully argued that the 18-month local
procedural requirement in the Argentina-Spain BIT could be bypassed under the operation of the
MFN clause. 610 The MFN clause invoked provided that: “[i]n all matters subject to this
Agreement, this treatment shall not be less favorable than that extended by each Party to the
investments made in its territory by investors of a third country.” 611 Although the MFN clause
did not expressly extend to dispute settlement, the tribunal in this case found that “today dispute
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settlement arrangements are inextricably related to the protection of foreign investors” 612 and
“these modern developments are essential […] to the protection of the rights envisaged under the
pertinent treaties; they are also closely linked to the material aspects of the treatment
accorded.” 613
The tribunal analyzed the negotiations of the Argentina-Spain BIT and Spain’s treaty
practice in detail. 614 Furthermore, the tribunal examined Spain’s legal policy to protect its own
investors abroad through the national treatment standard. The tribunal opined that “if a
Government seeks to obtain a dispute settlement method for its investors abroad, which is more
favorable than that granted under the basic treaty to foreign investors in its territory, the clause
may be construed so as to require a similar treatment of the latter.” 615 It finally concluded that
the 18-month domestic procedure requirement in the Argentina-Spain BIT “does not reflect a
fundamental question of public policy considered in the context of the treaty, the negotiations
relating to it, the other legal arrangements or the subsequent practice of the parties” and could be
waived by virtue of the MFN clause. 616
While the application of the MFN clause extends to dispute settlement provisions, the
Maffezini tribunal pointed out several exceptions, which the tribunal believed should prevent
application of the MFN clause. 617 First, the State restricts its consent to arbitration with the
requirement of exhaustion of local remedies before initiation of international arbitration. 618
Second, the treaty provides options to “domestic courts” or “international arbitration” and such
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option has been taken and becomes final. 619 Third, the treaty provides very specific dispute
resolution mechanisms, such as arbitral procedure rules, which indicate the clear intent of the
parties and may not be bypassed through the application of the MFN clause. 620 Lastly, other
public policies with similar effects should also prevent the operation of the MFN clause. 621 The
Maffezini tribunal concluded:
It is clear, in any event, that a distinction has to be made between the legitimate extension
of rights and benefits by means of the operation of the clause, on the one hand, and
disruptive treaty-shopping that would play havoc with the policy objectives of underlying
specific treaty provisions, on the other hand. 622
In Berschader, the tribunal refused to recognize a broader dispute resolution clause
through the MFN clause. 623 The claimants in this case attempted to invoke a broader dispute
settlement provision from other Russian BITs through application of the MFN clause. 624 The
original treaty included a restrictive dispute settlement provision which limited access to
international arbitration to “[a]ny dispute between one Contracting Party and an investor of the
other Contracting Party concerning the amount or mode of the compensation to be paid under
Article 5 of the present Treaty.” 625 The tribunal interpreted the clause as “only a dispute which
arises regarding the amount or mode of compensation to be paid subsequent to an act of
expropriation already having been established, either by acknowledgment of the responsible
Contracting Party or by a court or arbitral tribunal, which may be subject to arbitration under the
Treaty.” 626
With respect to the scope of the MFN clause, the Berschader tribunal observed that:
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[W]hile it may be true that no general principle exists, according to which arbitration
agreements should be construed restrictively, particular care should be nevertheless
exercised in ascertaining the intentions of the parties with regard to an arbitration
agreement which is to be reached by incorporation by reference in an MFN clause. 627
Therefore, the tribunal concluded that, as a general principle, “an MFN provision in a
BIT will only incorporate by reference an arbitration clause from another BIT where the terms of
the original BIT clearly and unambiguously so provide or where it can otherwise be clearly
inferred that this was the intention of the contracting parties.” 628
Similarly, the tribunal in Telenor rejected application of the MFN clause to the dispute
resolution provision. 629 It stated four reasons why the MFN clause should not be used to extend
the tribunal’s jurisdiction to categories not clearly stipulated in the pertinent treaty. 630 First, the
interpretation of an MFN clause based on its “ordinary meaning” leads to the reading that the
most-favorable treatment intends to cover “substantive rights” in relation to investment, not
“procedural rights.” 631 Second, extensive application of the MFN clause results in treatyshopping. 632 Third, expanding the interpretation of the MFN clause also renders application of
the original treaty uncertain and unstable. 633 Lastly, the contracting parties’ specific arrangement
in respect of dispute settlement should not be overridden by a general assumption that a right to
arbitration is important to protect investors’ rights and, therefore, that the MFN should cover
dispute settlement. 634
Witnessing uncertainty and controversy in arbitral practice from the MFN clause, some
investment agreements or Model BITs expressly address this issue by either specifically
627
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stipulating its application to dispute resolution provisions or excluding the dispute resolution
provisions from the scope of the application of the MFN clause. For instance, the 2008 UK
Model BIT clearly stated that the MFN clause should apply to the dispute resolution
provision. 635 On the other hand, the 2008 China-New Zealand FTA excluded the application of
the MFN clause to dispute resolution. 636 Similarly, the 2015 China-Korea FTA expressly stated
that MFN treatment did not include treatment concerning dispute settlement. 637
II. Jurisdictional Issues
The first barrier for an investor who brings an investment arbitration against the host state
is the issue of jurisdiction. Among other requirements, such as satisfaction of “investor” and
“investment,” cases initiated under Chinese BITs may face an additional obstacle in the
jurisdiction phase. This section analyzes four issues with important bearings on investment
arbitration practice concerning Chinese BITs: application of China’s BITs in its SARs,
interpretation of restrictive dispute settlement clauses, application of MFN clauses to dispute
resolution, and China’s consent to ICSID Jurisdiction.
A. Application of China’s BITs to its SARs
There have been two investment arbitration cases dealing with whether a Chinese BIT
also applies to its SARs (Hong Kong and Macao)—Tza Yap Shum v. Peru and Sanum v. Laos. 638
Tribunals in both cases concluded that Chinese BITs apply to its SARs.

635

See 2008 UK Model BIT, art. 3(3), http://investmentpolicyhub.unctad.org/Download/TreatyFile/2847.
See China-New Zealand FTA, supra note 573, at art. 139.2
637
See China-Korea FTA, supra note 591, at art. 12.4.3.
638
Tza Yap Shum v. Republic of Peru, ICSID Case No. ARB/07/6, Award (July 7, 2011),
http://www.italaw.com/sites/default/files/case-documents/ita0881.pdf; Sanum v. Laos, PCA Case No. 2013-13,
Award on Jurisdiction (UNCITRAL Arb. Dec. 13, 2013), http://www.italaw.com/sites/default/files/casedocuments/italaw3322.pdf.
636

148

Tza Yap Shum was the first case where an investment treaty tribunal faced the issue of
jurisdiction in a Chinese BIT with respect to its SARs. Tza Yap Shum was a Hong Kong resident
and the China-Peru BIT at issue entered into force in 1995, before Hong Kong’s unification with
China. Peru argued that a Hong Kong resident cannot rely on a Chinese BIT for investment
protection because of Hong Kong’s special status in China. The tribunal disagreed with this
argument and held that nationality was a matter of domestic law and, under Chinese law, a Hong
Kong resident was considered a Chinese national. 639
Sanum v. Laos involved the application of the China-Laos BIT in Macao. 640 Sanum, an
entity incorporated in Macao, brought Laos to arbitration for breaches of the China-Laos BIT. 641
The Sanum tribunal held that the China-Laos BIT extended to Macao. 642 The seat of the
investment arbitration was Singapore. Laos subsequently filed an application to the Singapore
High Court for a review on the arbitral tribunal’s decision on its jurisdiction. 643 During the
review proceedings, Laos submitted two diplomatic letters exchanged between governments of
Laos and China as evidence. 644 In responding to Laos’ enquiry, China made it clear that the
China-Laos BIT did not extend to Macao. 645 The Singapore High Court found the two letters
provided strong support of Laos’ arguments that the China-Laos BIT did not apply to Macao and
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concluded that the arbitral tribunal did not have jurisdiction. 646 The Singapore Court of Appeal
later overturned the ruling and held that the China-Laos BIT applied to Macao. 647
The application of Chinese BITs to its SARs are still subject to debate. 648 Soon after the
decision of the Singapore Court of Appeal, a spokesperson from the Foreign Ministry of China
commented during a press conference that the ruling of the Singapore Court of Appeal on the
application of the China-Laos BIT to Macao was incorrect. 649
There is not much contestation that the customary international law rule known as “the
moving frontier rule” applied in Sanum, where, if a certain territory becomes part of another
state, the new state’s treaties apply to that territory, subject to exceptions. 650 This moving frontier
rule is reflected in Article 15 of the Vienna Convention on Succession of States in respect of
Treaties (VCST) and Article 29 of the Vienna Convention on the Law of Treaties (VCLT). 651
Article 15 of the VCST provides that:
When part of the territory of a State, or when any territory for the international relations
of which a State is responsible, not being part of the territory of that State, becomes part
of the territory of another State:
(a) treaties of the predecessor State cease to be in force in respect of the territory to which
the succession of States relates from the date of the succession of States; and
(b) treaties of the successor State are in force in respect of the territory to which the
succession of States relates from the date of the succession of States, unless
it appears from the treaty or is otherwise established that the application of the treaty to
that territory would be incompatible with the object and purpose of the treaty or would
radically change the conditions for its operation. 652
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Article 29 of the VCLT provides that, “unless a different intention appears from the
treaty or is otherwise established, a treaty is binding upon each party in respect of its entire
territory.” 653
Both treaty provisions provide two types of exception to the default “moving frontier
rule.” One is a different intention regarding the application of the treaty is established from the
treaty itself; the second is such different intention is otherwise established. Since the majority of
Chinese BITs are silent on application to China’s SARs, the key issue here is whether the
“otherwise established” exception exists.
The relations between mainland China and its SARs are governed by the “one country,
two systems” policy. 654 Under this policy, SARs enjoy high autonomy in administration,
legislation, and judiciary. 655 China’s treaty practice shows that Chinese laws or international
agreements signed by the Chinese central government do not automatically apply to its SARs
unless expressly stipulated. 656 Both its SARs are able to enter into a BIT with other countries.
Hong Kong has signed 18 BITs (17 in force) and 4 other investment agreements, including a
Closer Economic Partnership Arrangement with China. 657 The existence of a dual BIT system
suggests that, without specification, the treaties to which China is a party do not apply to China’s
SARs. Such treaty practice is consistent with the legal foundation of the “one country, two
systems” policy. For example, Article 153 of the Hong Kong Basic Law provides:
The application to the Hong Kong Special Administrative Region of international
agreements to which the People’s Republic of China is or becomes a party shall be
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decided by the Central People’s Government, in accordance with the circumstances and
needs of the Region, and after seeking the views of the government of the Region. 658
The legal framework under the “one country, two systems” policy and China’s consistent
treaty practice concerning its SARs serve as strong indications of intent to oppose the application
of the default “moving frontier rule.” Unfortunately, these indications are not accepted by
arbitral tribunals or the Singapore Court of Appeal. This creates uncertainty in BIT arbitration
cases involving investors from China’s SARs or investment in the SARs.
B. Interpretation of Restrictive Dispute Settlement Clause
Narrowly worded investor-state dispute resolution clauses contained in many Chinese
BITs are another issue for foreign investors. The first two China Model BITs in the 1980s
provided limited access to international arbitration, while the limitation was removed in the 1997
China Model BIT and later Draft Model BITs.
The investor-state dispute resolution clause in the 1984 China Mode BIT and the 1989
Model is the same. 659 They both require that any dispute between the investor and host state first
resort to amicable negotiation. 660 If such negotiation fails to settle the dispute within six months,
the dispute can be submitted to a competent court of the host state. 661 Access to international
arbitration is limited to cases where “a dispute involving the amount of compensation for
expropriation cannot be settled within six months after resort to negotiations” and only if such
dispute is not subject to domestic court procedures in the host state. 662 This dispute settlement
mechanism clearly indicates preference for domestic court procedures over international
arbitration in investor-state disputes settlement, which is typical of an Chinese BITs. Such
658
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narrowly worded dispute resolution clauses substantively changed in the 1997 China Model BIT.
Article 9 of the 1997 China BIT provides, in relevant part:
1. Any legal dispute between an investor of on Contracting Party and the other
Contracting Party in connection with an investment in the territory of the other
Contracting Party shall, as far as possible, be settled amicably through negotiations
between the parties to the dispute.
2. If the dispute cannot be settled through negotiations within six months from the date
it has been raised by either party to the dispute, it shall be submitted by the choice of
the investor:
(a) to the competent court of the Contracting Party that is a party to the dispute;
(b) to International Center for Settlement of Investment Dispute (ICSID) under the
Convention on the Settlement of Disputes between States and Nationals of Other
States, done at Washington on March 16, 1965, provided that the Contracting
Party involved in the dispute may require the investor concerned to go through the
domestic administrative review procedures specified by the laws and regulations
of that Contracting Party before the submission to the ICSID.
Once the investor has submitted the dispute to the competent court of the Contracting
Party concerned or to the ICSID, the choice of one of the two procedures shall be final. 663
The two latest Draft BITs also remove the limit for access to international tribunals.
Moreover, they introduce detailed procedural rules regarding investor-state disputes. 664 The
development of the China Model BITs and Draft Model BITs indicate that China’s practice in
investor-state dispute settlement is moving from a mechanism focused on state interest towards
more balanced arrangements.
Tza Yap Shum also dealt with whether an expropriation claim falls into the scope of the
tribunal’s jurisdiction when the wording in the relevant BIT was clearly restricted to disputes
“involving the amount of compensation for expropriation.” 665 In this case, the tribunal held that
its jurisdiction was not limited to compensation issues but also included issues on expropriation
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notwithstanding the narrowly worded China-Peru BIT. 666 It subsequently held that Peru was
liable for expropriation and awarded damages of approximately $768,000 to the investor with
Hong Kong residence. 667 These decisions were upheld by the ad hoc committee for the
annulment process. 668
The Sanum tribunal faced a dispute settlement clause in China-Laos BIT that was
substantively the same as the China-Peru BIT in the Tza Yap Shum case. 669 Both the Tza Yap
Shum and Sanum tribunals considered the word “involve” inclusive rather that exclusive, 670—“to
involve” meant “to include.” 671 On the other hand, the Singapore High Court, when reviewing
the Sanum Award, rejected such an inclusionary interpretation and held that the term “involve”
should be interpreted restrictively. 672 The Court advanced three reasons for its conclusion. First,
a restrictive interpretation better matched the specific phrase—“the amount of compensation for
expropriation” —that followed the term “involving” in the BIT. 673 If a broader interpretation was
intended, the parties could have used general terms like “any dispute in connection with an
investment.” 674 Second, a limited scope of dispute settlement did not contradict with the general
purpose of the treaty to promote investment. 675 Third, the treaty interpretation should consider
the historic background, which clearly indicated that the China-Laos BIT fell into the “first
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generation” BITs with restrictive access to international arbitration. 676 However, the Singapore
Court of Appeal also overturned the ruling of the Singapore High Court on this account and
favored a broad interpretation of the dispute settlement clause. 677
The result of these two cases indicates that treaty tribunals tend to extend their
jurisdiction to expropriation claims instead of restricting it to the question of compensation from
expropriation in the context of the restrictive dispute settlement clauses in Chinese BITs.
C. Application of MFN Clause to Dispute Resolution
The narrowly worded dispute settlement provisions also connect to another issue related
to the scope of the MFN clause in Chinese BITs. This issue has important bearings on the
context of Chinese BITs because it substantially impacts both the ability of foreign investors to
access international tribunals and the remedy foreign investors can seek under the investor-state
arbitration mechanism.
As already discussed, the scope of the MFN clause in arbitral practice is still open to
debate. 678 The key question is whether the MFN treatment extends to dispute settlement. If the
answer to is affirmative, China is exposed to more potential claims than expected when including
restrictive dispute settlement clauses in its early BITs. The approach adopted by RosInvest
demonstrates that such concern is not completely theoretical.
In RosInvest, the pertinent BIT had a restrictive investor-state dispute settlement
provision, which limited access to international arbitration only for disputes “either concerning
the amount or payment of compensation […] or concerning any other matter consequential upon
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an act of expropriation.” 679 The tribunal first concluded that it had no jurisdiction over the
question of the occurrence and validity of an expropriation based on the wording in the dispute
settlement provision. 680 It held, however, that the MFN provision in the pertinent BIT allowed it
to acquire jurisdiction beyond what was stipulated in the dispute settlement clause through the
MFN clause. 681 The approach adopted by the RosInvest tribunal allowed foreign investors to
bypass restrictions in the dispute resolution clause and exposed host states to unpredicted claims.
Note that both Tza Yap Shum and Sanum tribunals held that the MFN clauses in the
pertinent Chinese BITs did not apply to dispute settlement. 682 Recently concluded investment
treaties to which China is a party also indicate that China intends to restrict the scope of the MFN
clause in its BITs. For example, the 2008 China-New Zealand FTA and the 2015 China-Korea
FTA both expressly exclude dispute settlement provisions from the scope of the MFN clause. 683
D. China’s Consent to ICSID Jurisdiction
Last but not least, jurisdictional issues may arise from China’s consent to ICSID
jurisdiction. 684 China joined the ICSID Convention in 1993. 685 In the meantime, it made a
notification, pursuant to Article 25(4) of the ICSID Convention, which reads: “[p]ursuant to
Article 25(4) of the Convention, the Chinese Government would only consider submitting to the
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jurisdiction of the International Centre for Investment Disputes over compensation resulting
from expropriation and nationalization.” 686
The narrow wording in China’s notification is consistent with the position China took in
its “first generation” BITs, which only allow claims of compensation for expropriation to go to
international arbitration. As a commentator stated:
While jurisdiction must thus be determined independently of the notifications under Art.
25(4), these notifications may have an indirect bearing on jurisdiction. A consent clause
that is not entirely clear may be interpreted by reference to a prior notification of classes
of disputes in respect of which the host State has expressed its intentions. In the absence
of contrary evidence, it may be assumed that a State intended to remain within the limits
of its notification when entering into the consent agreement. 687
Along with China’s notification under Article 25(4) of the ICSID Convention, China
intends to limit treaty tribunal jurisdiction only to questions of compensation from expropriation
or nationalization, not including the existence of expropriation or nationalization when the “first
generation” Chinese BITs containing narrow dispute resolution clauses are invoked in investorstate arbitration under the ICSID regime. The interpretation adopted in Tza Yap Shum extended
the tribunal’s jurisdiction beyond what agreement by the contracting parties.
A further conflict exists between China’s acceptance of ICSID jurisdiction and its treaty
practice to embrace broad arbitration clauses in the “new generation” of Chinese BITs. In 2003,
for example, the arbitration clause of the China-Germany BIT referred to “any dispute
concerning investments” and contained options for both ICSID arbitration and UNCITRAL
arbitration. 688 Because China made such restrictive notification regarding ICSID jurisdiction,
does it mean that if a German investor wants to advance claims other than compensation of an
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expropriation, he should choose a dispute resolution mechanism other than ICISD arbitration?
The answer is in China’s notification under Article 25(4) of the ICSID Convention.
This notification does not constitute a reservation to the ICSID Convention 689 because the
notification itself does not narrow the scope of ICSID jurisdiction like a dispute resolution clause
in a BIT. 690 If China consented to ICSID arbitration in a particular BIT for all disputes arising
from investments—like the one in the China-Germany BIT—it may not later object to such
broad jurisdiction based on its Article 25(4) notification under the ICSID Convention.
III. Evaluation of China’s Risks
This chapter first discusses principal standards of investment protection in Chinese BITs
including the FET standard, the FPS standard, the principle of prohibition of expropriation, and
MFN treatment. This study shows that investment protection obligations China undertakes under
its BITs are in line with international practice.
The FET standard contained in Chinese BITs tends to be very broad similar to most BITs
in the world. Realizing the controversy and problems caused by this standard in arbitral practice,
the recent development in China’s BITs reflect China’s attempt to limit the scope of FET
standard application, either by confining the FET standard to commonly accepted rules of
international law or by defining the term “fair and equitable” more specifically.
While the FPS standard is absent from many Chinese BITs, China still assumes the
obligation to afford substantially the same level of protection to all foreign investors in its
territory through the application of the MFN clause in its BITs. The absence of the FPS standard,
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however, affects the type of claims that particular investors can present before investment
tribunals to seek remedy.
The expropriation clause in Chinese BITs includes both direct and indirect expropriation.
In recent treaty practice, China started to add exceptions to the concept of “indirect
expropriation.” It is another indication of China’s efforts to clarify and specify the obligations of
investment protection it undertakes under its BITs instead of assuming responsibility under broad
or vague principles.
The MFN clause particularly impacts investment arbitral practice involving Chinese BITs
with restrictive dispute settlement clauses. The key issue is whether the MFN clause applies to
procedural rights in dispute settlement, for example, the right to access international tribunals.
The jurisprudence splits on this point. The actual application of the MFN clause by investment
tribunals greatly impacts the outcome of the case.
While foreign investors may face problems arising from the particular wording of
substantive standards for responsibility in Chinese BITs, jurisdiction is a more difficult hurdle
for investors relying on Chinese BITs for investment protection. Many Chinese BITs, especially
those concluded in the 1990s, restrict foreign investors’ access to international arbitration.
However, a review of investment arbitration jurisprudence shows that many investment tribunals
extended the MFN treatment to procedural rights, which enables foreign investors to overcome
restriction imposed by dispute settlement clauses. From China’s perspective, this means it risks
more potential claims than expected.
Another issue that exposes China to more investment arbitral claims is the interpretation
of the restrictive dispute settlement clause, i.e., whether such a clause allows expropriation
claims or limits claims to the question of compensation resulted from expropriation. The two
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cases involving narrowly worded dispute resolution clauses in Chinese BITs indicates that
arbitral tribunals tend to believe that their jurisdiction goes beyond the question of compensation
and includes expropriation claims, which is contrary to China’s intent when it included such
restrictions in the dispute settlement clauses of its early BITs.
Further, China should realize that its notification under Article 25(4) of the ICSID
Convention does not narrow its consent to ICSID jurisdiction. If, in a later BIT, China agrees to
submit all investment related disputes to ICSID jurisdiction, it cannot invoke its notification to
restrict an ICSID tribunal’s jurisdiction.
Lastly, uncertainty on the application of China’s BITs to its SARs for investment
arbitration also increases China’s risk. Despite China’s clear indication that Chinese BITs do not
automatically apply to its SARs unless expressly stipulated, arbitral tribunals found the opposite
in both cases involving Chinese BITs and SARs.
In summary, as China undertakes investment protection obligations in line with
international practice and cases involving Chinese BITs reveal more risks to China in investment
arbitration, China need to be aware that all state actions, including court judgments, will be
subject to international review by tribunals under the investor-state arbitration mechanism. When
evaluating problems China may face in investment arbitration, state responsibility issues arising
from domestic court decisions deserve particularly strong attention.
As discussed in Chapter 1, investment tribunals approach domestic court decisions
differently than the deferential approach commonly observed by other international courts and
tribunals—like the ICJ, the ECJ and the ECtHR. Investment tribunals tend to conduct substantive
review of national judgments with a high degree of scrutiny to determine whether host states
violated obligations under their BITs. Problems on judicial independency, transparency in the
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administrative of justice, and insufficient judicial reasoning in the Chinese legal system will be
reviewed under such scrutiny.
Base on the investment arbitration jurisprudence concerning state responsibility arising
from national judicial decisions presented in Chapter 2, the principle of denial of justice is the
center of analysis concerning state responsibility for national court decisions. Despite
controversy over the application of denial of justice in investment arbitral practice, tests to find a
denial of justice are very demanding and often linked to a systematic failure of the judicial
system as a whole. In light of the current legal system in China discussed in Chapter 1, it would
be difficult for foreign investors to prevail in a denial of justice claim.
However, case law shows that judicial acts, including national judgments, are also
examined under other less demanding standards, such as the FET standard and the FPS standard.
Lack of transparency in administration of justice, for example, may lead to a finding of
irregularities in legal proceedings. Insufficient reasoning in judgments may affect the credibility
of the judgment and lead to questions of arbitrariness. These issues, if proven, can give rise to
state liability.
Furthermore, the development of theories on indirect expropriation should not be
underestimated. Domestic judgments may play an important role in demonstrating “indirect
expropriation,” as discussed in Chapter 2. China should be alert to this new form of state
responsibility in its foreign investment-related court decisions.
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CHAPTER 7
A SPECIAL CASE: DOMESTIC COURT DECISIONS CONCERNING RECOGNITION AND
ENFORCMENT OF FOREIGN ARBITRAL AWARDS

This chapter deals with a particular type of cases where a foreign investor obtained a
commercial arbitral award in its favor but encountered difficulties in enforcing the award in the
host state. Investment arbitration jurisprudence suggests that investors who experience
frustration on the enforcement of commercial arbitral awards in host states can use the investorstate arbitration mechanism as a second chance to collect the award. 691
Investors in these cases need to first persuade investment treaty tribunals that there is
indeed an “investment” to be protected under the relevant treaties. The issues with respect to the
scope and definition of “investment” attract debate in both practice and scholarship from the
creation of the investor-state mechanism. 692 In the cases discussed in this chapter, the question is
whether an arbitral award is an investment that can enjoy the protection accorded by the relevant
investment treaty. Case law indicates that some investment tribunals interpret the term
“investment” under BITs to include commercial arbitral awards as a result of the disputes arising
from investment 693 and host states were held liable for intervening in the proceedings to enforce
foreign arbitral awards. 694
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This chapter first discusses jurisdiction and standards of responsibility to intervene in
proceedings to enforce foreign arbitral awards in the current investment arbitration
jurisprudence. It then evaluates China’s risks for state responsibility based on China’s situation
in relation to enforcement of foreign arbitral awards.
In terms of jurisdiction, this chapter argues that extending investment tribunal jurisdiction
to claims of non-enforcement of arbitral awards destroys the inherent balance within the New
York Convention system and, in fact, changes the structure of the system by subjecting decisions
of the contracting parties to the Convention to an additional level of international review.
Investment tribunals should be cautious in ascertaining jurisdiction over this type of claim.
With respect to the substantive conditions for state responsibility, this chapter suggests,
investment tribunals should lessen the scrutiny over the decisions of national courts of the host
States interpreting the New York Convention because the Convention has given the contracting
States discretion on certain issues regarding recognition and enforcement.
Despite the arguments presented in this chapter, case law in investor-state arbitration
indicates potential state responsibility for non-enforcement of foreign arbitral awards. This
chapter explains that the current situation in China for enforcement of foreign arbitral awards can
expose China to state responsibility in investment treaty arbitration.

I. Jurisdictional Issues
To assert jurisdiction, an investment tribunal must first be persuaded that an “investment”
indeed existed under the relevant investment treaty. The first place to look is the definition of
Services v. Czech Republic, PCA Case (case number not available), Final Award (UNCITRAL Arb. Nov. 12,
2010), http://www.italaw.com/sites/default/files/case-documents/ita0342.pdf; White Indus. Austrl. Ltd. v.
Republic of india, Final Award (UNCITRAL Arb. Nov. 30, 2011), http://www.italaw.com/sites/default/files/casedocuments/ita0906.pdf.
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“investment” in the investment treaty. If the investment dispute is brought under the realm of the
Convention on the Settlement of Investment Disputes between States and Nationals of Other
States (ICSID Convention), 695 the claimant must also prove that his claims fall within the selfcontained scope of the ICSID Convention. This section first briefly discusses issues arising from
definitions of “investment” in investment treaties and emphasizes problems under the ICSID
framework. It then analyzes questions on the recognition of commercial arbitral awards as
investments under investment treaties.
A. Definition of “Investment”
An investment tribunal often finds itself in a rather difficult situation—the definition of
“investment” in the relevant BIT tends to be broad or vague and does not provide much guidance
as to whether an investment existed in the particular case. For example, Article 2(1) of ChinaItaly BIT provides:
The term “investment” means every kind of asset accepted in accordance with the
respective laws and regulations of either Contracting Party, and more particularly, though
not exclusively:
(a) movable and immovable property as well as any other rights in rem, such as
mortgages, liens, pledges, usufructs and similar rights;
(b) shares of companies and other kinds of interest;
(c) claims to money utilized with the purpose of creating an economic value or to any
performance having an economic value;
(d) copyrights, industrial property (including trade marks), technical processes, knowhow and trade-names;
(e) concessions under law, including concessions to search for, extract or exploit natural
resources. Any admitted alteration of the form in which assets are invested shall not
affect their classification as investment. 696
Such a broad definition of “investment” theoretically includes almost all kinds of
economic activities. When there is a need to interpret the investment treaties, tribunals rely upon
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the Vienna Convention on the Law of Treaties (Vienna Convention), 697 primarily Article 31,
which provides:
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to
be given to the terms of the treaty in their context and in the light of its object and
purpose.
2. The context for the purpose of the interpretation of a treaty shall comprise, in addition
to the text, including its preamble and annexes:
(a) Any agreement relating to the treaty which was made between all the parties in
connexion with the conclusion of the treaty;
(b) Any instrument which was made by one or more parties in connexion with the
conclusion of the treaty and accepted by the other parties as an instrument related to the
treaty.
3. There shall be taken into account, together with the context:
(a) Any subsequent agreement between the parties regarding the interpretation of the
treaty or the application of its provisions;
(b) Any subsequent practice in the application of the treaty which establishes the
agreement of the parties regarding its interpretation;
(c) Any relevant rules of international law applicable in the relations between the parties.
4. A special meaning shall be given to a term if it is established that the parties so
intended.
Article 31 contains a mechanism of methodologies for treaty interpretation. Together,
with Article 32 on “Supplementary Means of Interpretation” and Article 33 on “Interpretation of
Treaties Authenticated in Two or More Languages,” Article 31 provides a systematic approach
to interpret international treaties. However, tribunals may have different views as to the
relationship between different articles and between different paragraphs in the same article. This
may also create uncertainty in treaty interpretation.
An investment dispute under the ICSID Convention faces an additional check to meet the
requirements of jurisdiction. For an ICSID tribunal to acquire jurisdiction, it must decide
whether the alleged “investment” fits the description of Article 25(1) of the ICSID Convention,
which reads:
The jurisdiction of the Centre shall extend to any legal dispute arising directly out of an
investment, between a Contracting State (or any constituent subdivision or agency of a
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Contracting State designated to the Centre by that State) and a national of another
Contracting State, which the parties to the dispute consent in writing to submit to the
Centre. When the parties have given their consent, no party may withdraw its consent
unilaterally. 698
The term “investment” in Article 25(1) is not defined in the ICSID Convention itself but
rather developed through case law. To qualify for jurisdiction under the ICSID Convention, the
“investment” must fall within the scope of “investment” in the BIT as well as within the meaning
of Article 25(1) of the ICSID Convention. However, case law shows that ICSID tribunals
employ different approaches to this issue, either, a single test or a “two-fold” test. 699 While BITs
tend to contain very broad definitions of “investment,” the ICSID Convention, as a practical
matter, needs to set the boundaries of its own jurisdiction. 700
Tribunals that employ a “two-fold” test normally treat the issue of investment under the
BIT and under the ICSID Convention separately. The typical analysis of this approach is to first
discuss whether the alleged “investment” fits the definition in the BIT and then to apply the same
set of facts against the criteria under the ICSID Convention. 701
An important attempt to identify basic criteria on the notion of investment under the
ICSID Convention is Salini. 702 In considering whether a construction contract constituted an
“investment” under the ICSID Convention, the tribunal in Salini opined that the notion of
“investment” under the Convention includes four elements: 1) contribution of money or assets,
2) duration of performance, 3) exposure to risk, and 4) contribution to the economic development
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of the host state of the investment. 703 This four-part test is commonly referred to as the Salini
test, which set a benchmark of discussion in later cases with respect to the definition of
investment.
In Joy Mining, the tribunal held that to qualify as an investment under the ICSID
Convention, “the project in question should have a certain duration, a regularity of profit and
return, an element of risk, a substantial commitment and that it should constitute a significant
contribution to the host State’s development.” 704 This formulation basically followed the Salini
test with minor modifications.
Other ICSID tribunals support the Salini test, 705 however, some ICISD tribunals reject the
fourth prong of the Salini test. In LESI, the tribunal held that: “it is not necessary that the
investment contribute more specifically to the host country’s economic development, something
that is difficult to ascertain and that is implicitly covered by the other three criteria.” 706
Furthermore, the tribunal in Pey Casado concluded that economic development of the host state
should be a consequence instead of a condition of investment. 707 The tribunal in Phoenix Action
also rejected the “contribution to the economic development of the host State” requirement
because it was “impossible to ascertain.” 708 Instead, it added that an investment should be of
“economic activity” in nature to confirm the laws of the host State and the principle of good
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faith. 709 In Saba Fakes, the tribunal even denied that contribution to the economic development
of the host state was an element of the definition of “investment” under the ICSID
Convention. 710 Moreover, the Saba Fakes tribunal denied the “legality” and “good faith”
elements suggested by the Phoenix Action tribunal. 711 Finally, in a recent case, Quiborax, the
tribunal upheld the view that the fourth prong was not an element of the definition of investment
and rejected the “legality” and “good faith” requirements as well. The Quiborax tribunal
concluded that: “[a]n illegal or bad faith investment remains an investment. It may not be a
protected investment, i.e. deserve protection in the sense that access to treaty arbitration and/or
substantive guarantees may not be granted, but that is a different matter.” 712
On the other hand, there are tribunals that adopt a single test to approach the notion of
investment. For instance, the tribunal in Generation Ukraine focused its analysis on the
definition of investment contained in the pertinent BIT without making any reference to the
Salini test. 713 Similarly, in Azurix, the tribunal made its conclusion based on the definition of
investment in the relevant BIT without employing the Salini analysis. 714 In this regard, the
tribunal in Biwater concluded that “a more flexible and pragmatic approach to the meaning of
‘investment’ is appropriate, which takes into account the features identified in Salini, but along
with all the circumstances of the case, including the nature of the instrument containing the
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relevant consent to ICSID.” 715 An ICSID annulment committee also upheld this approach,
opining that these two definitions should be considered altogether as a single test. 716
As noted above, the investment treaty itself tends to include a broad definition of
investment. While certain situations are obviously outside the scope of investment—for example,
international sales of goods—tribunals constituted under different dispute resolution mechanisms
have various approaches to ascertain jurisdiction and the choice of dispute settlement method can
also affect the applicable substantive law. 717
Recent developments in BIT drafting and negotiation show that contracting parties are
trying to narrow the definition of “investment” provided in BITs. 718 This movement will
hopefully resolve the issue because clearer definitions in treaties make it easier to decide whether
a particular set of facts constitutes an “investment” under the relevant investment treaty.
B. Arbitral Award and Investment
The vague definitions of “investment” in investment treaties and the operation of the
ICSID Convention contribute to uncertainty in jurisdictional issues. Cases have emerged where
investment tribunals faced situations where local courts of the host states intervened in
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proceedings to enforce commercial arbitral awards rendered in favor of foreign investors and the
frustrated investors brought claims against the host states under investment treaties. In these
cases, the center issue is whether the rights under an arbitral award or the award itself are
accorded protection by the investment treaty. In other words, is the award an “investment” or an
inherent part of an investment under the BIT? How an arbitral award falls within the definition of
“investment” under a BIT or the ICSID Convention, is not straightforward—especially if the
Salini test applies. Case law shows that arbitral tribunals are split on this question.
As previously discussed, investment treaties tend to include broad definitions of
investment rendering additional analysis on the plain meaning of the text necessary. Some
tribunals consider an arbitral award an asset, or at least an entitlement with value, that constitutes
part of the investment.
In Saipem, the tribunal held that arbitral proceedings before the International Court of
Arbitration at the International Chamber of Commerce (ICC) and the ICC arbitral award were
part of the investment. 719 In this case, Saipem, an Italian company entered into a construction
contract with Petrobangla, a Bangladeshi state entity, to build a gas pipeline in Bangladesh. 720
The construction contract was governed by Bangladeshi laws and contained an ICC arbitration
clause. 721 The seat of the ICC arbitration was Dhaka, Bangladesh. 722 A dispute arose between
Saipem and Petrobangla concerning outstanding payment under the construction contract and
Saipem eventually obtained an ICC award in its favor. 723 Petrobangla challenged the ICC
proceedings in Bangladeshi courts and a court decision was issued to revoke the authority of the
719
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ICC tribunal. 724 Saipem did not appeal that decision. 725 Later on, Saipem initiated an investment
arbitration under the Italy-Bangladesh BIT in accordance with ICSID arbitral rules, claiming that
its investment was expropriated and compensation was due. 726
When determining its jurisdiction, the Saipem tribunal applied the Salini test and
concluded that Saipem made an investment within the meaning of Article 25(1) of the ICSID
Convention. 727 In doing so, the tribunal emphasized that “for the purpose of determining whether
there is an investment under Article 25 of the ICSID Convention, it will consider the entire
operation. In the present case, the entire or overall operation includes the Contract, the
construction itself, the Retention Money, the warranty and the related ICC Arbitration.” 728 When
examining whether the dispute arose directly from the investment, however, the tribunal stated
that “the rights arising out of the ICC Award arise only indirectly from the investment. Indeed,
the opposite view would mean that the Award itself does constitute an investment under 25(1) of
the ICSID Convention, which the Tribunal is not prepared to accept.” 729 Following the logic of
the tribunal, the ICC award itself was not an investment but, together with other elements such as
the construction contract, it formed part of the investment. Overall, the dispute on the ICC award
can still be considered “directly” arising from the investment. 730
The BIT tribunal in ATA faced a similar situation where the courts of the host state
intervened in arbitral proceedings. 731 In this case, ATA, a Turkish company, entered into a
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contract with APC, a local company controlled by Jordan, to construct a dike. 732 The
construction contract was governed by the laws of Jordan and contained an arbitration clause. 733
A dispute arose under the construction contract and ATA obtained an award in its favor in the
arbitral proceedings initiated pursuant to the arbitration clause in the contract. 734 APC
successfully annulled the arbitral award at the Jordanian Court of Appeal. 735 The same court also
held that the arbitration agreement between ATA and APC was void pursuant to Jordanian
Arbitration Law, which provided that the annulment of an arbitral award invalidates the original
arbitration agreement. 736 The judgment of the Jordanian Court of Appeal was later upheld by the
Jordanian Court of Cassation. 737 ATA launched the investment arbitration claiming that Jordan
breached its obligations under the Jordan-Turkey BIT and requested, inter alia, compensation in
the amount of the arbitral award. 738
In its findings on jurisdiction, the ATA tribunal held that because the construction contract
dispute arose before the Jordan-Turkey BIT entered into effect, the tribunal had no jurisdiction
over the claims on the annulment of the arbitral award itself, as the annulment “crystallized” the
rights of the claimant in the contract dispute. 739 It did find jurisdiction, however, over the claim
on the decision of the Jordanian Court of Cassation invalidating the arbitration agreement
between ATA and APC. 740
The tribunal emphasized that “an investment is not a single right but is, like property,
correctly conceived of as a bundle of rights, some of which are inseparable from others and some

732

Id. at ¶¶ 30-31.
Id. at ¶¶ 31 and 33.
734
Id. at ¶ 33.
735
Id. at ¶¶ 35.
736
Id. at ¶ 35 and 116.
737
Id. at ¶ 36.
738
Id. at ¶ 83.
739
Id. at ¶ 95.
740
Id.
733

172

of which are comparatively free-standing.” 741 It agreed with the Saipem tribunal’s approach that
the arbitral award can be considered part of the “entire operation” that constitutes an
investment. 742 Aside from that, the ATA tribunal held that the right to arbitration is a “right to
legitimate performance having financial value related to an investment,” which matched one
specific type of investment in the definition under the Jordan-Turkey BIT. 743 Therefore, it
decided that the right to arbitration itself constituted a distinct “investment” under the BIT. 744
Frontier Petroleum Services was the next case along this line. 745 In this case, the
Canadian investor established a joint venture in the aviation industry with a Czech private
company. 746 Disputes arose between the investor and its partner in the joint venture over the
shareholder agreement and the investor obtained arbitral awards rendered by a Stockholm
tribunal in its favor. The recognition and enforcement of these awards were refused by Czech
courts. 747 The tribunal recognized that the original investment transformed into an entitlement in
the arbitral award. 748 In doing so, it took note of the wording in the definition of investment
contained in the Canada-Czech BIT, which read: “any changes in the form of an investment does
not affect its character as an investment.” 749
More recently, the White Industries case involved a delay of national courts in
proceedings to enforce and set aside arbitral awards. 750 The tribunal endorsed the reasoning in
both Saipem and Frontier Petroleum Services and considered the arbitral award part of the
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original investment. 751 The same tribunal observed that there is a “developing jurisprudence”
that “awards made by tribunals arising out of disputes concerning ‘investments’ made by
‘investors’ under BITs represent a continuation or transformation of the original investment.” 752
Opposing this line of cases are tribunals rejecting arbitral awards as investments under
BITs. The tribunal in Romak made the following observation:
[T]he mechanical application of the categories found in [the definition of investment of
the BIT] would create, de facto, a new instance of review of State court decisions
concerning the enforcement of arbitral awards. Under the scenario advocated by [the
claimant], any award rendered in favor of a national of a Contracting Party (even one
rendered in a purely commercial arbitration procedure) would be considered a “claim to
money” or, arguably – as pleaded by [the claimant] – a “right given by decision of the
authority.” The refusal or failure of the host State’s courts to enforce such an award
would therefore arguably provide sufficient grounds for a de novo review – under a
different international instrument and on grounds different from those that would
normally apply – of the State courts’ decision not to enforce an award. 753
The tribunal in GEA took a different approach from the Romak tribunal but reached the
same conclusion—that that an arbitral award itself does not constitute an “investment.” 754 The
GEA tribunal held that an arbitral award was a legal instrument, which protected the substantive
rights arising from the underlying dispute, and should be distinguished from the investment
itself. 755 According to the GEA tribunal, “the award itself involves no contribution to, or relevant
economic activity within, [the host State],” which also disqualified it as an investment under the
BIT and the ICSID Convention. 756
Current jurisprudence shows that arbitral proceedings in relation to an investment and the
subsequently obtained arbitral award tend to be considered part of the original investment under
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the BIT for the purpose of acquiring jurisdiction. Note that there is a precondition for cases
where the tribunals ascertained jurisdiction, that requires an original investment exist, such as a
construction project or a concession contract, and that the arbitral award was the result of a
dispute directly arising from the original investment.
II. Standards for State Responsibility
In terms of substantive standards of state responsibility for interventions in the
proceedings for enforcement of arbitral awards, investment tribunals have held host states liable
for abuse of rights under international law, 757 violations of the New York Convention, 758
expropriation, 759 breach of obligations to afford “fair and equitable treatment,” 760 and failure to
provide “effective means” to protect investment under the relevant BITs. 761
In Saipem, the tribunal found that Bangladesh was liable for expropriation based on its
courts’ decisions to intervene in the arbitral proceedings of an ICC tribunal and nullify the ICC
award. 762 The tribunal also found Bangladesh violated the principle of abuse of rights under
international law and the New York Convention by revoking the arbitrators’ authority. 763 As
discussed above, the Saipem tribunal held that the ICC award was part of the investment with
economic value and the award, therefore, could be “expropriated” by the courts of
Bangladesh. 764 One thing to point out here is that, in this case, the tribunal only had jurisdiction

757

See Saipem S.p.A. v. People’s Republic of Bangl., ICSID Case No. ARB/05/7, Award (June 30, 2009),
http://italaw.com/sites/default/files/case-documents/ita0734.pdf.
758
See id.
759
See id.
760
See ATA Constr., Indus. & Trading Co. v. Hashemite Kingdom of Jordan, ICSID Case No. ARB/08/2, Award
(May 18, 2010),
http://icsidfiles.worldbank.org/icsid/ICSIDBLOBS/OnlineAwards/C264/DC1491_En.pdf.
761
See White Indus. Austrl. Ltd. v. Republic of India, Final Award (UNCITRAL Arb. Nov. 30, 2011),
http://www.italaw.com/sites/default/files/case-documents/ita0906.pdf.
762
Saipem S.p.A. v. People’s Republic of Bangl., ICSID Case No. ARB/05/7, Award (June 30, 2009),
http://www.italaw.com/sites/default/files/case-documents/ita0734.pdf.
763
Id. at ¶ 170.
764
Id. at ¶ 128.

175

over expropriation claims in accordance with the Italy-Bangladesh BIT. This limited jurisdiction
greatly affected the formulation of the parties’ arguments and the tribunal’s reasoning.
As previously discussed in Chapter 2, a challenged state act from the judiciary is
generally examined against the principle of “denial of justice,” but the exhaustion of local
remedies rule needs to be satisfied before a denial of justice decision can be attached. 765 In
Saipem, however, the tribunal held that the exhaustion of local remedies rule did not apply
because it was an expropriation claim not a denial of justice claim. 766 This may raise doubt as to
whether a claimant can evade the requirement of exhaustion of local remedies by formulating its
claims differently.
When assessing whether an expropriation actually occurred, the standard commonly
applied in investment law focuses on the degree of the effects of the government measures (the
“sole effect doctrine”). 767 Under this doctrine, the establishment of an expropriation requires a
complete or substantive deprivation of the investment. 768 In Saipem, it is questionable whether
such a substantive degree of deprivation existed because the amount of the arbitral award was
merely part of the whole investment. The reasoning of the tribunal in its Award seems to suggest
that the ICC arbitral award was treated as a separate “investment,” which the investor was
allegedly deprived of by the decisions of the Bangladeshi courts. 769 However, this conclusion
contradicts its own decision with respect to jurisdiction since the tribunal held that the ICC
award itself cannot be considered an independent investment but rather part of the original
765
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investment. 770In addition, the tribunal conducted a legality test on the actions of the local courts
in response to the special circumstances of the case. It was the tribunal’s view that to attach state
responsibility for expropriation, the intervention of the Bangladeshi courts should also be illegal
in addition to a finding of substantive deprivation of the investment (the award). 771 This case was
characterized as a “judicial expropriation” case, which invited criticism largely because it blurred
the line between liabilities for expropriation and for denial of justice. 772
Case law shows that the issue of liability for intervention in arbitral proceedings was also
examined under the FET standard. The tribunal in ATA found that extinguishment of the right to
arbitration by the application of the Jordanian Arbitration Law constituted a breach of the FET
standard under the Jordan-Turkey BIT. 773 The tribunal, however, did not find that the annulment
of the arbitral award by the Jordanian courts constituted abusive misconduct, bad faith, or a
denial of justice. 774 In this case, the right to arbitration was considered an “asset” under the BIT
and existed independently from the arbitral award. 775 The construction contract with the
arbitration agreement was concluded in 1998 and the Jordanian Arbitration Law came into force
in 2001. 776 The tribunal held that the Jordanian Court of Cassation applied its Arbitration Law
retroactively when it decided to annul the arbitral award and extinguish the right to arbitration
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vested by the construction contract. 777 In the tribunal’s view, retroactive application of its
national law is the key element leading to liability in this case. 778
In Frontier Petroleum Services, the issue of liability for intervention in arbitral
proceedings was discussed against both the FET standard and the FPS standard but the tribunal
found no liability under both accounts. 779 In this case, at issue was the Czech courts’ refusal to
enforce the arbitral awards rendered by a Stockholm tribunal for reasons of public policy. 780
When assessing liability under the FET standard, the tribunal focused its reasoning on
three more concrete principles: 1) protection of the investor’s legitimate expectation; 2)
procedural propriety and due process; 3) good faith. 781 Under the “protection of legitimate
expectations,” the tribunal concluded that the legitimate expectations of the investor must occur
at the time of the investment to be covered by the FET standard. In this case, the claimant’s
expectation that the arbitral awards would be recognized and enforced occurred later in the
dispute proceedings and, therefore, did not enjoy the protection of the BIT. 782 In discussing
“procedural proprietary and due process” the tribunal observed that:
[F]ull protection and security obliges the host state to provide a legal framework that
grants security and protects the investment against adverse action by private persons as
well as state organs, whereas fair and equitable treatment consists mainly of an obligation
on the host state’s part to desist from behaviour that is unfair and inequitable. 783
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Because the arbitral awards were the result of a dispute between two private entities, the
tribunal therefore considered it more appropriate to analyze the claim of due process under the
FPS standard instead of the FET standard. 784
Addressing “good faith” under the FET standard, the tribunal held that “action by the
host state that is not in good faith is at variance with the fair and equitable treatment promise.
However, not every violation of the standard of fair and equitable treatment requires bad
faith.” 785
When applying the FPS standard in the context of judicial acts, the tribunal opined that
this standard required the host state to provide “a functioning system of courts and legal
remedies” to foreign investors. 786 The tribunal held that to determine whether the refusal of the
Czech courts to recognize and enforce the arbitral awards violated the FPS standard under the
BIT, it must decide “whether the Czech courts’ refusal amounts to an abuse of rights contrary to
the international principle of good faith, i.e. was the interpretation given by the Czech courts to
the public policy exception in Article V(2)(b) of the New York Convention made in an arbitrary
or discriminatory manner.” 787 When reviewing the substance of the Czech courts’ decisions, the
tribunal applied a “good faith and reasonably tenable” test. 788
In the tribunal’s view, while “public policy” in the New York Convention refers to
international public policy, it also points to the particular national concept of international public
policy of the state where recognition and enforcement are sought. 789 In this regard, the tribunal
held that “it is sufficient to examine whether the conclusion reached by the Czech courts applied
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a plausible interpretation of the public policy in Article (2)(b) of the New York Convention. Put
another way, was the decision by the Czech courts reasonably tenable and made in good
faith?”790 The tribunal went on to review the interpretation of “public policy” by the Czech
courts and found that the courts declined to enforce the arbitral award because enforcement
would violate the principle of equity of creditors in bankruptcy proceedings, which was part of
Czech public policy. 791 The tribunal concluded that the decisions made by the Czech courts with
respect to public policy was “reasonably tenable.” 792
Lastly, in White Industries, state responsibility for intervention in arbitral awards was
attached under the “effective means” standard. 793 In this case, India was held liable for the undue
delay in Indian court proceedings that set aside an arbitral award. 794 The tribunal held that the
delay constituted a breach of India’s obligation to provide “effective means” to protect
investment under the BIT. 795 In the meantime, the tribunal concluded that the delay did not
qualify as a suggestion of bad faith or constitute a denial of justice. 796 The same delay in the
enforcement proceedings was justified by the significance of setting aside the arbitral award in
India for the denial of justice claim. 797 In other words, the same set of facts (the delay in the
enforcement proceedings) was excused under the highly demanding standard for denial of
justice, but failed to pass the less demanding “effective means” standard.
As previously revealed, investment arbitration, as a mechanism to settle investment
disputes, de facto provides an opportunity for foreign investors to seek an additional remedy to
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secure enforcement of arbitral awards. In the jurisdiction phase, some tribunals considered that
an arbitral award should be treated as a full or partial investment if it is the result of a dispute
arising from the original investment, 798 whereas some tribunals considered arbitral awards legal
instruments that protect substantive rights arising from the original investment and, therefore,
should be distinguished from the investment. 799 If an arbitral award is treated as a legal
instrument, which protects the rights under the investment rather than the investment itself (like
the approach adopted by the GEA tribunal), it would reduce confusion in the jurisprudence.
In the merits phase, state responsibility was found based on either abuse of rights under
international law and violation of the New York Convention, 800 expropriation, 801 the FET
standard, 802 or the “effective means” standard. 803 This relatively new development in arbitral
practice adds more confusion to the developing jurisprudence instead of providing solutions. 804
First, it brings more controversy to the notion of “investment.” International review of
arbitral awards under this mechanism has a prerequisite, which requires that the dispute under
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the arbitral award directly arise from the original investment. 805 Setting aside the already
challenging attempt to identify whether an “original” investment exists, it could be burdensome
to distinguish arbitral awards, which are “investment-related,” from arbitral awards of a pure
commercial nature. Contemporary investment projects are commonly complex structures that
involve various forms of commercial activities, such as equipment, supplies, long-term sales
contracts, and loan agreements. Furthermore, there are different tiers of commercial activities
surrounding an investment. It could be very hard, if not impossible, to set a standard for the
degree of relevance an arbitral award needs to have to fall within the meaning of “investment.”
In the absence of such an objective standard, it is difficult to build up jurisprudence that can
provide useful guidance for future cases.
Second, the additional check by investment tribunals over the enforcement of arbitral
awards undermines the inherent balance within the New York Convention system. Under the
Convention, contracting States are obligated to recognize and enforce arbitral awards under the
Convention. On the other hand, the Convention leaves certain enforcement issues to the
contracting states’ discretion. For example, according to Article V.2 of the New York
Convention, if the competent authority in the country where recognition or enforcement is sought
decides that the subject matter in the award is not a matter that can be settled by arbitration, or
that recognition or enforcement of the award would violate domestic public policy, it may refuse
recognition or enforcement. 806
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This structure reflects a balance between the sovereignty of the contracting state to
enforce foreign arbitral awards in its territories and the interest to provide security for the
recognition and enforcement of properly rendered arbitral awards on a global scale. On the one
hand, the check by investment tribunals may add extra security to the enforcement of a foreign
arbitral award, which is good for the fulfillment of the purpose of the Convention. 807 On the
other hand, subjecting decisions of a contracting state to international tribunal review can
jeopardize the discretionary power the state originally had under the Convention.
The standards for responsibility in non-enforcement of arbitral awards are even more
controversial. As previously discussed, the tribunals found liability under different standards of
the BITs. The case law also shows that investment tribunals tend to conduct substantive review
on domestic court decisions to find whether there is a suggestion of abusive misconduct, bad
faith, or denial of justice to determine state liability under BITs.
III. Evaluation of China’s Risks
The previous sections in this chapter reveal that, although controversial, it is possible to
hold a host state liable under an investment treaty for its court decisions and intervention in
enforcement of foreign arbitral awards. 808 In light of the broad definitions of “investment,”
standards of state responsibility in China’s BITs, and issues in enforcement of foreign arbitral
awards, China is exposed to the risk of facing the same challenges from aggrieved investors
experiencing frustrated enforcement proceedings in China.
Like most BITs, Chinese BITs contain broad definitions of “investment.” For instance,
Article 1.1 of the China-Germany BIT holds that:
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The term “investment” means every kind of asset invested directly or indirectly by
investors of one Contracting Party in the territory of the other Contracting Party, and in
particular, though not exclusively, includes:
(a) movable and immovable property and other property rights such as mortgages and
pledges;
(b) shares, debentures, stock and any other kind of interest in companies;
(c) claims to money or to any other performance having an economic value associated
with an investment;
(d) intellectual property rights, in particular copyrights, patents and industrial designs,
trade-m
arks, trade-names, technical processes, trade and business secrets, know-how and goodwill;
(e) business concessions conferred by law or under contract permitted by law, including
concessions to search for, cultivate, extract or exploit natural resources;
any change in the form in which assets are invested does not affect their character as
investments. 809
An investment treaty tribunal may find that an arbitral award in relation to investment
falls within such a broad definition of “investment” and China may face investment arbitration
claims from investors who get frustrated in enforcing arbitral awards in China.
Moreover, Chinese BITs also contains standards for state responsibility that are common
in most of BITs, such as prohibition of expropriation, the FET standard, and the FPS standard.
These standards apply to investor-state arbitral cases concerning intervention in enforcement of
foreign arbitral awards. 810
Most importantly, issues presented in Chinese enforcement proceedings, with respect to
foreign-related and foreign arbitral awards, can have real consequences in investment treaty
arbitration. 811
A. General Enforcement Issues in China
Enforcement of non-domestic arbitral awards may be better understood under the overall
enforcement of judgments and arbitral awards in China. Enforcement of court judgments and
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arbitral awards is a difficult issue in Chinese legal reform for various reasons. 812 In 2005, the
average rate of successful enforcement in Chinese courts was 25-30%. 813
First, “credibility” is not yet a social norm in China. Debtors tend to try every way to
escape legal liability instead of voluntarily honoring judgments or domestic arbitral awards
because loss of credibility does not impact them compared to loss of money or assets.
Second, local protectionism is a major obstacle in enforcement. 814 As mentioned in
Chapter 1, local governments can exercise influence on judicial activities at the same level. 815
This influence extends to enforcement procedures. Enforcement against state-owned companies
or corporations that contribute large amounts of taxes to local governments are especially
difficult without consent or support from local governments. 816 Similarly, challenges can be
expected if enforcement is likely to result in bankruptcy or reorganization of local companies
with large numbers of employees or workers, or if the enforcement will have a substantial
economic impact on those entities. 817
Third, enforcement mechanisms in China still need to be strengthened. Article 228 of the
Civil Procedure Law of China simply provides that “people’s courts may establish enforcement
bodies as needed.” 818 Under such a legal framework, the power rests on individual courts to
handle enforcement issues. This results in differing enforcement bodies and procedures from

812

See, e.g., QINGYUN JIANG, COURT DELAY AND LAW ENFORCEMENT IN CHINA: CIVIL PROCESS AND ECONOMIC
PERSPECTIVE 221 (2006).
813
Id. at 202.
814
See, e.g., LI, supra note 193, at 159; Christopher Shen, International Arbitration and Enforcement in China:
Historical Perspectives and Current Trends, 14 CURRENTS INT'L TRADE L.J. 69, 75 (2005).
815
See Chapter 1 § V. A.
816
See, e.g., JIANG, supra note 812, at 207; LI, supra note 193, at160.
817
JIANG, supra note 812, at 207.
818
Zhonghua Renmin Gongheguo Minshi Susongfa (中华人民共和国民事诉讼法) [Civil Procedural Law of China]
(promulgated by STANDING COMM. NAT’L PEOPLE’S CONG., Aug. 31, 2012, effective Jan. 1, 2013)
(Lawinfochina) (China).

185

court to court. Many courts do not have a separate division handling enforcement issues. 819 Such
fragmentation in enforcement mechanism heavily hinders effective enforcement. 820
The SPC has put substantive effort to increase the enforcement rate in the courts
nationwide. One measure the SPC took to foster enforcement was the creation in October 2013
of an online platform and database for information on individuals and companies failing to honor
judgments. 821 The collaboration between the SPC and other administrative authorities makes this
measure powerful and effective. On January 20, 2016, the SPC and forty-three administrative
agencies signed a joint memorandum aimed at working together to punish individuals and
companies who defaulted on enforcement procedures. 822 According to this memorandum, the
information of individuals or companies in the SPC database will be shared among all major
administrative agencies around the country, which may challenge and inconvenience both
personal lives and business activities. For example, individuals in the “blacklist” may not buy
flight tickets, business class train tickets, or other high-end service, including private education
for their children. 823 They also cannot leave the country. 824 In addition it is very difficult for
them to get loans from banks or conduct any business activities that needs a permit from or
registration with government agencies. 825
With these measures targeting this default in law enforcement, the situation has improved
quite dramatically. According to recent statistics published by the SPC, there were 4,159,949
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applications for enforcement of judgments and arbitral awards around the country in 2015,
among which 3,815,560 cases were enforced. 826 Successful enforcement reached a record high of
91.72% in 2015, with a distinct increase of 31.26% compared to 2014. 827 There are 205,287
applications for enforcement of arbitral awards in 2015, 4.93% of the total application for
enforcement cases. 828
According to a survey conducted by a large international law firm, the overall
enforcement rate of foreign arbitral awards in China is around 68% based on 98 cases the firm
collected dated from 1994 to 2015. 829 The current average time to obtain enforcement of a
foreign arbitral award is approximately 331 days or up to 590 days for unsuccessful applications,
which likely results from the internal reporting system discussed below. 830
B. Reporting System for Enforcement of Foreign-related and Foreign Arbitral Awards
Under current Chinese legal framework, arbitral awards are divided into three categories:
domestic, foreign-related, and foreign arbitral awards. 831 However, there are no official
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definitions for these concepts in Chinese law. 832 Different classes of arbitral awards are subject
to different regulations. This study focuses on foreign-related and foreign arbitral awards.
In Chinese legal practice, the term “foreign-related arbitral award” was developed
through the SPC’s legal interpretations. 833 In the 2012 SPC legal interpretation, the concept of
“foreign-related civil relationship” was stipulated as follows:
Article 1 Where a civil relationship falls under any of the following circumstances, the
people's court may determine it as foreign-related civil relationship:
1. where either party or both parties are foreign citizens, foreign legal persons or other
organizations or stateless persons;
2. where the habitual residence of either party or both parties is located outside the
territory of the People's Republic of China;
3. where the subject matter is outside the territory of the People's Republic of China;
4. where the legal fact that leads to establishment, change or termination of civil
relationship happens outside the territory of the People's Republic of China; or
5. other circumstances under which the civil relationship may be determined as foreignrelated civil relationship. 834
Accordingly, an arbitral award rendered by a Chinese arbitral institute, such as the China
International Economic and Trade Arbitration Commission (CIETAC), containing above
“foreign-relate” element was considered a “foreign-related” arbitral award in China. The
characterization of an arbitral award is important in Chinese legal practice because foreign-
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related arbitral awards enjoy favorable treatment over pure domestic arbitral awards. 835 Domestic
arbitral awards are subject to substantive review by the courts during enforcement proceedings
on issues concerning evidence, application of law, and corruption of arbitrators while review of
foreign-related arbitral awards is limited to procedural aspects. 836
To ensure and promote enforcement of foreign-related and foreign arbitral awards in
China, the SPC introduced a centralized reporting system in 1995 through a special “notice.” 837
Article 2 of the 1995 Notice provides:
Where one party applies with the people's court for enforcement of an award made by a
Chinese foreign-related arbitration institution or for recognition and enforcement of an
award made by a foreign arbitration institution, in case the people's court consider the
award made by the Chinese foreign-related arbitration institution meets one of the
circumstances as stipulated in Article 260 of the Civil Procedure Law or the award made
by the foreign arbitration institution does not comply with the provisions of the
international conventions which China has acceded to or the reciprocity principle, it shall,
prior to making decision on not to enforce or refuse to recognize and enforce the award,
report to the higher people's court within its jurisdiction for review; and if the higher
people's court consent to not to enforce or refuse to recognize and enforce the same, it
shall report its review opinion to the Supreme People's Court. A decision on not to
enforce or refuse to recognize and enforce the award may only be made after the
Supreme People's Court makes its reply. 838
In this reporting system, a decision of a local court not to recognize and enforce a nondomestic arbitral award needs approval from the Supreme People’s Court of China. Until the
SPC issues a reply to the specific matter, the lower court may not deliver any order to refuse the
recognition and enforcement of the award. This system is clearly designed to overcome local
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protectionism and ensure consistent application of law by moving the decision-making power up
to the highest court of this country, the SPC. To further strengthen the power of this reporting
system against local protectionism, the SPC issued a “judicial explanation” in which time
limitations were added to different stages of the reporting process. The Judicial Interpretation of
1998 reads as follows:
In case a party applies to the competent local court for the recognition and enforcement
of a foreign-made arbitral award according to Article 4 of New York Convention, and the
court decides to recognize and enforce the award, the court shall make an order on it
within two months after the day it accepts the application. And, if there are no other
special situations, the court shall finish the execution within six months right after the day
it makes the order. In case the court decides to refuse the recognition and enforcement of
the award, it shall report the case for examination to the Supreme Court within two
months right after the day it accepts the application, in accordance with the regulations of
Notice Concerning the People’s Courts Dealing with Issues of Foreign-related Arbitration
and Foreign Arbitration, Doc. FA-FA (Court Issuance) No. 18, 1995, issued by the
Chinese Supreme Court. 839
Although the Judicial Interpretation certainly enhances the effectiveness of the report
system, it leaves at least two important issues to be addressed in the future. One is the lack of a
time limit for the SPC to issue a Reply. The Judicial Interpretation only stipulates that the lower
court needs to report the case to the SPC, through a provincial high court, within two months of
receipt of the application, if the low court refuses to recognize and enforce a foreign arbitral
award. Since there is no time limit for the SPC to reply, the actual time period for an applicant to
obtain a court order for recognition and enforcement of a foreign award is difficult to predict.
The second issue arises from the open-ended phrase: “other special situations.” If the
lower court finds a “special situation” in the case, the six-month limitation to enforce the award
does not apply. What constitutes a “special situation” is vague and unclear.
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An assessment on the function of this reporting mechanism reveals that, on the one hand,
the reporting mechanism has positive impacts to establish appropriate and consistent standards to
review foreign arbitral awards and prevent errors in the application of law; 840 on the other hand,
there are disadvantages such as the time-consuming process and the lack of sufficient reasoning
in the decisions made by the SPC. 841
C. Cases and Analysis
Under this reporting system, the SPC issued around 200 replies to the lower courts from
1995 to 2013 concerning enforcement of foreign-related and foreign arbitral awards . 842
According to a statistical study on the SPC’s replies between 2001 and 2009, around 50% of the
lower courts’ decisions to decline enforcement of foreign-related and foreign arbitral awards
were overturned by the SPC. 843 The statistics indicate no clear preference by the SPC to decide
enforcement of foreign-related and foreign arbitral awards. 844
The most frequently cited reasons to deny enforcement of foreign arbitral awards in
China were the lack of a valid arbitral agreement or procedural deficiencies in the arbitral
proceedings. 845 A study shows that refusal to enforce foreign-related arbitral awards is often
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based on procedural grounds as well, in particular the validity of the arbitral agreement. 846
Although there is concern that the “public policy exception” in the New York Convention may
be frequently invoked by Chinese courts to deny enforcement of foreign arbitral awards, studies
show that the SPC applied this exception strictly and with great caution. 847 The survey
mentioned above identified only one case between 1994 and 2015 where the SPC rejected
enforcement of a foreign arbitral award on the “public policy” ground. 848
This section analyzes four cases with respect to enforcement of foreign-related and
foreign arbitral awards in China. In Beijing Chaolairinsheng Sports and Leisure Co. v. Beijing
Suowangzhixin Investment Consulting Co. (BCSL), the SPC upheld the decision of a lower court
to refuse recognition and enforcement of a foreign arbitral award on the grounds that two
Chinese enterprises may not submit disputes with no foreign elements to foreign arbitration. 849
Siemens International Trading (Shanghai) Co. v. Shanghai Golden Landmark Co. (Golden
Landmark) represented a new development in enforcement of foreign arbitral awards in China.
In the Golden Landmark case, an intermediate court in Shanghai recognized and enforced a
foreign arbitral award involving two wholly-foreign owned enterprises incorporated in China. 850
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Hemofarm DD v. Jinan Yongning Pharmaceutical Co. (Hemofarm) was a case where the SPC
denied enforcement of a foreign arbitral award on public policy grounds. 851 In Bao Yanbo v.
Shangqiao (Bao Yanbo), the SPC found a CIETAC award unenforceable because there was no
valid arbitration agreement between the parties. 852
The BCSL case involved a contract dispute concerning the operation of a golf course in
Beijing between a Chinese company, Chaolaixinsheng, and a wholly foreign-owned enterprise
(WFOE), Suowangzhixin. The sole shareholder of Suowangzhixin was a natural person with
South Korean nationality. The arbitration clause in the contract stipulated arbitration with the
Korean Commercial Arbitration Board (KCAB) in Seoul. The Chinese company obtained an
award in its favor from the KCAB and sought enforcement in Beijing. The Beijing Second
Intermediate People’s Court, however, found the arbitration clause invalid under Chinese law
and therefore denied enforcement of the KCAB award. The court held that Chinese companies
may not submit disputes with no foreign elements to foreign arbitration according to the Civil
Procedure Law and the Arbitration Law of China. Relying on Articles V.1(a) (invalidity of the
arbitral agreement) and V.2(b) (public policy exception) of the New York Convention, the court
found the arbitral agreement invalid. The Higher People’s Court of Beijing agreed with the
opinion of the Beijing Second Intermediate People’s Court and reported the case to the SPC for
final approval.
In the BCSL case, the SPC upheld the decisions of the lower courts and refused
enforcement of the KCAB award. It agreed that there were no foreign elements in this case: the
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WFOE was a Chinese company, the subject matter (the golf course) was located in China, and
the contract was concluded and performed in China. The SPC held that the applicable law of the
contract as well as the arbitral agreement should be governed by Chinese law, whether explicitly
agreed upon by the parties or not, since the contract was of domestic nature. Furthermore, the
SPC opined that, in accordance with Article 271 of the Civil Procedure Law and Article 128 of
the Contract Law of China, Chinese law did not authorize parties to submit domestic disputes to
foreign arbitral institutes or ad hoc tribunals, therefore, the arbitration agreement, under Chinese
law, was not valid. Note that the Beijing Second Intermediate People’s Court also held that
recognition and enforcement of the KCAB award would violate China’s public policy (Article
V.2(b) of the New York Convention), however, the SPC disagreed and concluded that refusal of
the KCAB award should only be based on the invalidity of the arbitration agreement (Article
V.1(a) of the New York Convention).
In the Golden Landmark case, a contract dispute arose between two WFOEs registered in
the Shanghai Pilot Free Trade Zone (Shanghai FTZ). The applicable law of the contract was
Chinese law and the arbitration clause in the contract designated arbitration administrated by
Singapore International Arbitration Center (SIAC) in Singapore. The Shanghai No.1
Intermediate People’s Court decided to recognize and enforce the SIAC award because it found
the underlying contract to be “foreign-related” applying Article 1(5) of the 2012 Interpretation,
which gives courts discretion to find foreign-related elements in “other circumstances” as it sees
fit. The Shanghai No.1 Intermediate People’s Court put weight upon the special status of the
parties, considering that WFOEs incorporated in the Shanghai FTZ have more “foreign”
characteristic than purely domestic Chinese entities in terms of capital sources, ownership
interest, and management by foreign investors. Furthermore, the court recognized that there were
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foreign-related elements in the performance of the contract: the equipment under the contract
was first transferred into the Shanghai FTZ from abroad (duty free) and then imported to China
through the Shanghai FTZ to complete delivery within China.
In the Hemofarm case, the SPC rejected recognition and enforcement of a foreign arbitral
award based on public policy. 853 In this case, one Chinese company and three foreign
corporations set up a joint venture. The arbitration clause in the joint venture contract provided
for arbitration administrated by the International Chamber of Commerce (ICC) in Paris. Later, a
dispute arose from a lease agreement between the joint venture and the Chinese shareholder,
which was adjudicated in Chinese courts. The Chinese shareholder successfully obtained a court
order to seize the assets of the joint venture and the seizure eventually led to the bankruptcy of
the joint venture. Three foreign shareholders of the joint venture initiated an ICC arbitration
pursuant to the joint venture contract. The ICC tribunal held that the Chinese shareholder
breached the joint venture contract by seeking a court order to impound the assets of the joint
venture and awarded damages to the foreign investors. The foreign investor subsequently sought
to enforce the ICC award in China. The Jinan Intermediate People’s Court concluded that the
dispute was subject to the jurisdiction of Chinese courts and the decision of the ICC tribunal on
the same issues infringed China’s judicial sovereignty and the jurisdiction of Chinese courts. The
enforcement of the ICC arbitral award was rejected because enforcement would violate China’s
public policy.
In the Bao Yanbo case, the SPC denied enforcement of a CIETAC award because there
was no valid arbitration agreement between the parties. 854 Bao Yanbo and two other investors
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entered into a joint venture contract which contains a CIETAC arbitration clause. According to
the joint venture contract, the shareholders enjoyed the right of first refusal in case of share
transfer and any transfer of shares was subject to approval by a government authority. The other
two investors, however, concluded several share transfer agreements with a third party, without
permission of the government authority, and the third party participated in the management of
the joint venture. Bao Yanbo sought to invalidate these share transfer agreements before a
CIETAC tribunal based on the arbitration agreement contained in the joint venture contract. The
tribunal accepted jurisdiction over the dispute and rendered an award in favor of Bao Yanbo. The
SPC then concluded that the third party was not a party to the joint venture contract and,
therefore, no valid arbitration agreement existed between Bao and the third party, which made
the CIETAC award unenforceable against the third party.
To summarize, foreign investors conducting business in China likely face two types of
arbitral awards: a foreign-related arbitral award made within China with a foreign-related
element or a foreign arbitral award made outside China by a foreign arbitration institute or ad
hoc tribunal. The concept of “foreign-related arbitral award” is unclear and evolving in Chinese
legal practice, which creates uncertainty in enforcement of such an award. 855 In addition, the
SPC tends to strike down foreign-related and foreign arbitral awards on grounds of jurisdiction
or invalidity of the underlying arbitration agreement and this practice may reversely affect
investors’ rights in their investments in China.
The issues presented in the SPC’s practice are the subject matter of disputes in investorstate arbitration, as shown earlier in this chapter. Narrow interpretation on the concept of
“foreign-related element,” restriction on WFOEs’ right to submit disputes to foreign arbitration,
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as well as overly strict supervision on domestic arbitration and foreign-related arbitration, all
cause legal consequence under the investor-state arbitration mechanism. Insufficient reasoning in
the judgments and refusal to recognize and enforce arbitral awards may also fail to provide
enough ground for international review by investment tribunals concerning abusive misconduct,
bad faith, or denial of justice. China should standardize its judicial supervision for consistency
with its international obligations, especially its obligations under the New York Convention, and
reduce uncertainty in enforcement of arbitral awards by clarifying pertinent legal concepts in its
national law.
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CONCLUSION

The purpose of this dissertation was to assess issues China faces with respect to state
responsibility for national judicial decisions in investment arbitration in order to reduce its risk of
state liability in investment arbitration cases and to improve its investment treaty practice. To
complete such assessment, the following issues were considered: 1) how investment tribunals
approach national court decisions, 2) what substantive standards tribunals apply to find state
responsibility arising from domestic court decisions, 3) the obligations for investment protection
China undertakes in its BITs, and 4) the issues in Chinese court decisions that can expose China
to risks of state responsibility in investor-state arbitration.

Summary of Findings
Chapter 1 of this dissertation dealt with how investment tribunals approach national court
decisions. It started with a comparative study on the approaches used by the ICJ, the ECJ, the
ECtHR, and investment treaty tribunals when reviewing national judicial decisions. The practice
of the ICJ indicated that national court decisions, state practice, and international law, are
afforded a high degree of deference and mere judicial errors do not entail international
liability. 856 The cases concerning Köbler Liability in the ECJ’s practice proved that state
responsibility based on national court decisions was exceptional, even in a regime with much
stricter requirements on consistent application of the law. 857 The case law of the ECtHR
provided ample guidance on how a treaty tribunal can avoid turning itself into a court of appeal
for national courts. Case law of the ECtHR revealed that the ECtHR intervenes in a national
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judgment only when there is sufficient evidence of arbitrariness on the part of the national
court. 858 The practice of these international courts supports the conclusion that affording a high
degree of deference to national court decisions is the general practice of international courts and
tribunals. However, in investment arbitration, this high degree of deference is missing.
Investment tribunals tend to scrutinize national judgments and subject them to substantive
review. 859 This comparative study served to support the argument that the substantive review
approach adopted by many investment treaty tribunals is distinct from the deferential approach
common in general international practice and to propose that investment tribunals should accord
more deference to national judgments by adding a threshold to their review on the substance of
the judgments. Investment tribunals’ review should be launched on the condition that the
claimant has satisfied his burden of proof to produce convincing evidence of bias,
discrimination, arbitrariness or bad faith on the part of the national court.
In light of the previous findings, Chapter 2 submits that China should be aware that its
court decisions are subject to international review with a high degree of scrutiny and its domestic
judicial decisions can create unexpected consequences at the international level through the
investor-state arbitration mechanism. This awareness can act as a new driving force to continue
Chinese legal reform and provide useful guidance for China in future policy making.
Part II (Chapter 3 through Chapter 5) analyzed substantive standards of state
responsibility for national court decisions in investment arbitration. The uncertainty and
inconsistency in case law justified the concern that, without further caution and restriction on
investment tribunal review power, the mechanism of investor-state arbitration would be difficult
to sustain. Part II covered four major standards investment tribunals use to access state
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responsibility involving domestic court decisions: the principle of denial of justice, the FET
standard, the FPS standard, and expropriation.
Denial of justice was the starting point of the analysis of state responsibility arising from
judicial actions or omissions. 860 One of the controversies from this concept was whether it also
contained substantive elements—in other words, whether a “manifest unjust judgment” could
become a basis of state responsibility. 861 This question goes beyond mere academic debates but
presented itself as a real problem in arbitral practice because some investment tribunals actually
employed the concept of “substantive denial of justice” in assessing state responsibility. 862 This
dissertation argued that this confusing concept should be abandoned because the basis of state
responsibility was the way national courts handle substantive materials of cases, not the content
of the judgments itself.
Problematic national court decisions were also examined against the FET standard. The
principle of denial of justice was considered embodied in the FET standard 863 so that a finding of
denial of justice results in a violation of the FET standard. The same set of facts that did not
satisfy the highly demanding test of denial of justice could nonetheless constitute a violation of
the FET standard, such as a violation of due process. 864
In several investment arbitration cases, tribunals assess state responsibility for judicial
acts under the FPS standard. 865 The main problem with this standard is the scope of its
application. If the tribunal takes a broad view that the FPS standard extends to general legal
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protection, then an allegedly erroneous national judicial decision may be subject to scrutiny
under such standard as well. 866
The issue of state responsibility for national court decisions was examined under the
principles concerning expropriation as well. Case law showed that, with robust development on
the theories of expropriation, especially judicial expropriation and creeping expropriation, a
national court decision could become the basis of state responsibility. 867
Chapter 6 covered principal standards of investment protection and jurisdictional issues
in Chinese BITs. The study revealed that, on the one hand, investment protection obligations
China undertakes with its BITs are in line with international practice, while, on the other hand,
foreign investors may experience difficulties at the jurisdiction stage due to particular issues in
Chinese BITs.
Recent developments in China’s BIT practice indicate that China is clarifying and
specifying the obligations of investment protection it assumes in its BITs in response to
controversy and problems presented in current investment arbitration jurisprudence. For
example, China started to add explanations or limitations to the FET standards and to include
exceptions to the definition of “indirect expropriation” in its recently concluded BITs.
Furthermore, realizing the impact a MFN clause may have in cases involving Chinese BITs,
China also clarified, in its recently concluded BITs, that MFN treatment does not apply to
procedural rights in dispute settlement.
Four jurisdictional issues in relation to Chinese BITs were identified in Chapter 6:
application of Chinese BITs to its SARs, interpretation of restrictive dispute settlement clauses,
application of MFN clauses, and China’s consent to ICSID jurisdiction. The study of cases
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involving the above jurisdictional issues shows that the restrictions China placed on its BITs did
not work the way they were designed and China is in fact exposed to more potential claims than
expected.
Put together with the findings from Part I and Part II, this dissertation submits that since
tests for finding denial of justice are demanding and often linked to a systematic failure of the
judicial system as a whole, it would be difficult for foreign investors to succeed in a denial of
justice claim against China. However, issues regarding judicial independency, transparency in
administration of justice, and quality of judgment may not survive the high scrutiny in tribunal
review under other standards, such the FET standard or the FPS standard. Furthermore, increased
attention should be paid to the development of theories on “indirect expropriation” because case
law shows that risks of state responsibility involving domestic court decisions may also come
from that account.
Finally, Chapter 7 discussed typical cases involving enforcement of foreign arbitral
awards, which have a special bearing on Chinese legal practice. The concept of “foreign-related
arbitral award” created uncertainty in enforcement of awards involving foreign investors. This
study also revealed that the SPC tends to strike down foreign-related and foreign arbitral awards
on grounds of arbitration jurisdiction or invalidity of the underlying arbitration agreement, while
similar practice reviewed by investment tribunals attracted state liability in some investment
arbitration cases. 868 Restriction on foreign invested companies’ right to submit disputes to
foreign arbitration, as well as strict supervision on domestic arbitration and foreign-related
arbitration purely based on domestic laws, can cause legal consequence under the investor-state
arbitration mechanism. Insufficient reasoning in the judgments and decisions to refuse
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recognition and enforcement of the arbitral awards may also attract state liability by leading to
doubts of abusive misconduct, bad faith, or denial of justice.

Suggestions
This dissertation addressed the tension between application of domestic law and
international law in the context of investment arbitration. From the outset, it is fundamental for
China to make legislative efforts to ensure its national law consistent with its investment treaty
obligations. In particular, as discussed in Chapter 7, China should clarify concepts regarding
“foreign-related award” in its national regulations, give WFOEs access to foreign arbitration and
provide sufficient legislative support to smooth the application of the New York Convention in
China.
China should oppose the substantive review approach adopted by investment treaty
tribunals and the concept of “substantive denial of justice.” As argued throughout this
dissertation, state responsibility arising from national court decisions should not be based on the
substance of the judgments, but rather, the way the courts handle the substantive materials of the
cases. The concept of “substantive denial of justice” is unnecessary and misleading.
Further, time is ripe for a full review on Chinese current BIT framework. With rapid
growth in investment abroad in recent years, the amount of China’s outbound investment inches
closer and closer to the investment China receives. The changing situation urges balanced
positions in investment policies and treaty practice. Developments in China’s BIT practice
indicate that China is taking action to adjust its positions in many investment-related issues, such
as opening up access to international arbitration in its investment treaties, clarifying the scope of
the MFN clauses, and adding exceptions to the definitions of “indirect expropriation.”
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Moreover, issues presented in investment arbitral practice that were inconsistent with
China’s intent and treaty practice should be actively addressed. For example, the issue of the
application of Chinese BITs in its SARs. The best way to avoid misinterpretation is to expressly
exclude its SARs from the scope of its BITs. This should be taken into account in the future
negotiation of Chinese BITs.
Lastly, improving judicial independence and transparency in administration of justice in
China is fundamental to ensure a functioning court system and increase the credibility of its court
judgments.
In addition to the general but fundamental issues mentioned above, there are several
specific measures that may place China in a better position when facing a claim involving its
court decisions. From a practical perspective, certain actions would immediately improve this
situation. First, sufficient reasoning in its judgments will greatly improve China’s standing. The
SPC can hold training sessions for judges and provide certain guidance in this regard. It is also
possible for the SPC to launch pilot programs to train judges. 869 As to what constitutes a
“sufficiently reasoned” judgment, the practice of the ECtHR provides useful guidance. 870
Second, a re-examination of the Central Report System can help to determine effectiveness and
make improvements. It is also important to set out a timeframe for the SPC to reply to requests
from lower level courts on arbitration submissions. The SPC is also urged to standardize its
judicial supervision consist with its international obligations, especially its obligations under the
New York Convention, and to clarify the relevant legal concepts to reduce uncertainty in the
enforcement of arbitral awards.
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